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A SURVEY OF INTERNATIONAL AVIATION 


KENNETH COLEGROVE* 


In September 1930 the secretariat of the League of Nations 
published its first survey of international aviation under the title 
of Enquiries into the Economic, Administrative and Legal Situation 
of International Air Navigation.. The report was undertaken by 
the secretariat’s Organization for Communications and Transit. It 
comprises four parts with the following captions: (1) Present Eco- 
nomic Conditions of Civil Air Navigation, (2) Relations between 
Civil and Military Aviation, (3) International Commercial Aviation 
and National Administration, and (4) Principles of Public Law 
Applicable to Air Transports. Each of these sections was prepared 
under the direction of well-known experts. Monsieur Bouché, the 
learned editor of l’Aéronautique (Paris) was responsible for the 
first section; Brigadier-General P. R. C. Groves, formerly of the 
British Royal Air Force prepared the section dealing with. military 
aviation; Dr. Hans Oppikofer, director of the Institute of Aerial 
Law at Konigsberg wrote the third section; while Salvatore Caco- 
pardo, a bureau chief in the Italian Air Ministry, compiled the fourth 
section. 

The report assembles a wide range of facts and presents some 
valuable conclusions and recommendations. Unfortunately the study 
tails to give proper attention to aviation in Russia and northern 
Asia; omits discussion of some of the acute phases of recent dip- 
lomatic competition in Europe and South America, presents an 
inadequate, contradictory discussion of the relation between civil 
and military aviation and lacks proper documentation in all sections 
but the third. Nevertheless, in spite of its numerous faults, the 





*Professor of Political Science, Northwestern University. 
1. Series of League of Nations Publications, VIII, Transit, 1930, viii, 6. 
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Report offers a valuable contribution to the understanding of inter- 
national aviation, and, it is hoped, will stimulate the solution of 
many problems which now confront international co-operation in 
the air regime. The conclusions and recommendations advanced 
by the Report invite the serious attention of jurists and admin- 
istrators not only because of their official source but also because 
of their intrinsic merit. 


The Place of Aviation in the World’s Economic Organization 


In the ten or eleven years surveyed in this Report, the decade 
following the World War, a new industry has achieved large pro- 
portions. The passengers carried by air transport between London 
and Paris has increased from 691 in the year 1919 to 45,017 in 1929, 
and the postal traffic from 8,250 kilograms to 1,923,650. In Ger- 
many, where commercial aviation represents the total aeronautical 
resources of the country, since military aviation is prohibited by 
the Treaty of Versailles, the year 1929 saw 29,800 kilometres of 
air-lines, carrying 120,711 passengers and 2,510,000 kilograms of 
postal matter; France had 31,533 kilometres of lines, which carried 
25,000 passengers and 1,800,000 kilograms of postal matter; while 
the United States had 59,500 kilometres of air-lines, which carried 
165,263 passengers and 3,220,000 kilograms of postal matter. Sta- 
tistics for the whole world were as follows: on 225,000 kilometres 
of regular air lines, 600,000 passengers and 14,000 tons of postal 
matter were carried by 2,000 airplanes and seaplanes, while there 
were 3,000 aerodromes or equipped flying-grounds at the disposal 
of aviation. 

Europe to-day is covered with a complicated system of air-lines. 
Containing in area but one-thirteenth of the earth’s land, the Eur- 
opean continent possesses four-elevenths of the world’s air-lines. 
From Europe, great colonial air-lines extend across Africa and Asia, 
while a line to South America is now in operation. The United 
States and Canada are crossed by great continental lines with con- 
necting lines radiating north and south. In the past several years 
South America has been mapped out with routes along the coast of 
all its sea-bordering countries while almost a dozen lines reach 
into the interior. Australia has made a promising beginning. Un- 
questionably these far-reaching systems make an impressive ap- 
pearance in the map of the world. The question remains: Do they 
render an efficient and needed service? 



































A SURVEY OF INTERNATIONAL AVIATION 
Efficiency of Air Transport 


The present accomplishment of air transport is due to a con- 
siderable extent to the artificial development of the aeronautical in- 
dustry following the World War. But it must be admitted that its 
growth is also due to the technical qualities inherent in aviation. Its 
ultimate success in competition with other transport systems depends 
on what it has to offer in the way of speed, regularity, safety and 
working costs. Now, in regard to speed, it must be admitted that 
the public has an exaggerated idea of the commercial value of the 
airplane. Airplanes have made the stupendous rate of 575 kilometres 
per hour; but such flights are not possible for commercial planes 
and over long routes. From time to time the press announces that 
on some lines, as the Paris-London or the Paris-Berlin, an airplane 
has surpassed all records, making 260 or 280 kilometres per hour. 
These announcements have no technical importance, for the speeds 
in question are due to a strong wind which carried the machine 
in its flight, but lowered the speed of the commercial machines 
flying on the same route in the opposite direction to 60 to 70 
kilometres per hour. At the present time an average speed of 150 
kilometres per hour must be considered, in the words of the Report, 
“as exceptionally high for a passenger plane.” 

This speed still places the airplane far ahead of other means of 
transport, namely the fast steamer at 45 kilometres per hour, the 
automobile at 70 kilometres, and the express train at 90 kilometres. 
But there are two other factors which seriously cut down commer- 
cial speeds for airplanes. In the first place, the railroad or bus-line 
has direct access to the heart of the city, while air-lines are now 
handicapped with the loss of time required to transport passengers 
and mail to the aerodromes which are usually located on the out- 
skirts of the city. In the second place, a serious drawback is 
found in stoppage at night. At present there are few routes along 
which an airplane can fly by night with reasonable safety. The 
handicap is all the more serious inasmuch as the man whose time is 
most valuable can afford the luxury of a sleeping car and thus 
spends the night in traveling in order to avoid waste of time. On the 
other hand, even without night flying long-distant airlines show a 
superiority over ships. On the route to India, British airplanes 
have an average speed of only 48 kilometres per hour between Lon- 
don and Karachi; but this gives a saving of seven days out of 
sixteen for the railroad connection to Calcutta. 
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The airplane possesses an undoubted advantage in regard to 
speed, but this superiority may be more than offset by defective 
records in respect to regularity, safety and operating costs. As to 
regularity, it is significant to note that under French administra- 
tion a railway train is regarded as irregular if it arrives at its 
destination one minute behind its schedule whereas many aviation 
companies still count an aerial voyage as regular if completed 
(whatever the distance) on the day on which it is scheduled to arrive. 
Recently, it should be stated, there has appeared a tendency to 
adopt the more exacting definition of the Twenty-Third Inter- 
national Aeronautical Conference to the effect that a stage of an 
air journey is regular if completed with a delay of less than one 
hundred per cent on the timetable. 

Measured by even these generous rules, aviation falls far short 
of a perfect standard. In 1928, the German Luft Hansa maintained 
an average of 90 per cent in regularity which rose to 97.3 per cent 
in July and fell to 49.1 per cent in December. On the other hand, 
the Report fails to emphasize the fact that almost without exception 
each year sees some improvement in the records of regularity in 
every great air system. 

As to safety, the Report complains that the statistics are “few 
in number, rarely comparable, and not always readily published.” 
Certainly, in this field there is need for many more careful studies 
such as Aviation and Life Insurance published in 1930 by the 
Guggenheim Fund. The Report admits that among the great 
systems of the world the methodical Germans still lead in safety 
as well as in many other phases of aviation. Expressed most roughly 
and based on the available statistics as to passenger-kilometres, it 
appears that the safety of railways is 160 times greater than that of 
airplanes if we consider the number of passengers injured, and 
1,060 times greater if we consider the number of passengers killed. 
The Report makes no attempt to indicate whether the index for 
safety shows an increase or decrease. 

Finally, in regard to working costs, the Report accepts the 
estimate of Monsieur Dautry to the effect that the cost of trans- 
portation by railway is 0.10 franc for each ton per mile, while the 
cost by airplane is from 15 to 30 francs.?, Under these circum- 
stances it is evident that the airplane can pay its own way only if 
it is used in a judicious manner, in other words, “only if 
it renders services in proportion to the price at which its kilometres 





2. Rapport sur lVAviation marchande, au nom du Conseil National 
Economique (Paris: 1928), p. 28. 





A SURVEY OF INTERNATIONAL AVIATION 5 


are sold and to the new risks which it introduces.” This is not 
the case in Europe to-day. The public is asked generally only 
one-quarter of the cost of operation and the deficit is covered by 
governmental subsidies. The Report concludes: 

“A lowering in working costs in the near future is not very prob- 
able because the airplane must become faster, more regular and safer 
before it can be really adopted as a normal means of public transport. 
In addition, if the transport of passengers is to be regarded as the chief 
or as an important resource, the airplane must become much more com- 
fortable than it is at present. All these improvements will tend to 
increase working costs or to neutralize economies made elsewhere. 


(p. 43).” 

It appears to the present writer that in its expression of the 
above quoted conclusion the Report is unduly pessimistic. Un- 
doubtedly technical progress will bring considerable reduction in 
cost of operation. The appearance of the Junkers G-38 carrying 
thirty passengers for distances of 1,500 miles and of Dr. Dornier’s 
seaplane Do.-X carrying 100 passengers for long distances promises 
a new era in air traffic. The Report also leaves out of considera- 
tion the possibilities of the dirigible which the genius of Dr, Eckener 
has already exhibited. Aviation will be an unusual exception in 
the world of science if technical improvements fail to bring about 
a reduction of working costs. 


Governmental Subsidies 


The Report properly devotes considerable attention to govern- 
mental subsidies. After ten years experience, on every continent, 
air-lines have failed to achieve an independent financial position and 
are under the necessity of receiving support in some form or other 
from the State or from administrative bodies. The Report admits 
only one undoubted exception, namely the well-known Scadta 
(Sociedad Colombo-Alemana de Transportes Aéreos). But peculiar 
circumstances explain the exception. This German-Colombian com- 
pany has a monopoly of flying between the Colombian capital, 
Bogata, and the sea coast. By boat and rail the journey requires 
from eight to twelve days. The airplane makes the flight in eight 
hours. As a consequence the Scadta is able to charge rates nearly 
five times the rates of European lines, and thus, without a govern- 
mental subsidy, is able to pay good dividends. The Dutch K. L. M. 
(Koninklijke Luchtvaart Maatschappij voor Naderland en Kolonién) 
is also frequently cited as an air-line conducted with profit on 
sound business principles. Nevertheless it received governmental 
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subsidies to the amount of 925,000 florins in 1929, and probably a 
million florins in 1930. 

In maintaining that aviation even in America is dependent on 
subventions the Report declares: 


“Commercial aviation in the United States still lives on subsidies. 
It receives special Government grants for mail services, and private 
grants for other branches of air transport in the form of generous 
donations in initial capital—a circumstance which was largely due to 
the superabundance of ready money in America between the beginning 
of 1928 and the middle of 1929 (p. 45).” 


It is true that the fourteen or fifteen million dollars annually paid 
by the United States Government to air-lines for carrying mails 
constitutes in part a subsidy, inasmuch as the Government does not 
recover the entirety of this amount from the public in the form of 
postage. On the other hand, there seems to be little justification for 
treating initial capital as a subsidy. In France, the bulk of the capital 
investment in air-lines is contributed by the aeronautical manufac- 
tures, but these investments—made to promote an industry whose 
existence will redound to the prosperity of another industry—are 
not regarded in the light of subsidies. 

In western Europe the system of governmental subventions has 
reached unusual proportions. Fortunately, for purposes of study 
the figures are to a large extent open to the public, inasmuch as the 
subsidies are charges on the national treasury and must be approved 
in the parliamentary budget. The story of the Air Union, a French 
company, will illustrate the general European experience. The Air 
Union operates three lines: a short airplane line from Paris to 
London (375 kilometres) ; a medium airplane line from Paris to 
Marseilles (730 kilometres) ; and a long seaplane line, Marseilles- 
Ajaccio-Tunis-Bona (1,300 kilometres). The Paris-London line, 
although short, has made rapid growth; and although it represents 
but 1.2 per cent of the total length of all French routes it carries 
25 per cent of the kilometre-tons and earned 23 per cent of the 
commercial receipt of all French companies. Nevertheless the line 
does not succeed in recovering from its customers the cost of the 
service rendered. In 1927, the commercial receipts on the Paris- 
London line were 9,460,000 francs, which were supplemented by 15 
millions in subsidies. In other words, commercial receipts amounted 
to 38 per cent and subsidies to 62 per cent of the gross income. 

The reasons for the present condition are two fold. In the first 
place, the receipts are derived from rich or well-to-do passengers 





A SURVEY OF INTERNATIONAL AVIATION 7 


particularly tourists, many of whom would be deterred if charged 
the actual cost of operation. In the second place, competition with 
the British Imperial Airways over the same route makes it difficult 
to reach an agreement on prices and on schedules which would 
raise rates and promote co-operation in operating services. 

Despite these handicaps the Paris-London line is the chief asset 
of the Air Union. On the Paris-Marseilles line the subsidies amount 
to 80 per cent of receipts, and on the Marseilles-Bona line to 81 
per cent. 

In France, in 1929, governmental subsidies comprised 73.6 per 
cent of the total receipts of the air-lines. These were paid by the 
Government under separate contracts with the four air companies 
at designated rates for kilometres flown and traffic carried. In the 
same year the Luft Hansa which has almost a monopoly of air- 
lines in Germany received about 67 per cent of its gross receipts 
from governmental subsidies. In general, the Report estimates that 
each kilometre of air transport cost the taxpayer in 1929: 20 francs 
for the British lines in Europe (but 90 to 100 francs for the British 
Empire air routes), 14 francs for the German airways, 17 francs 
for the French airways, 12 francs in Italy and 11 francs in the 
United States. 

The Report takes the position that the continuance of this con- 
dition of subventions is unfortunate, that, “in the long run there 
can be no hope for a commercial enterprise unless it succeeds com- 
mercially (p. 68).” This view may be criticized as over-conserva- 
tive. It will be a long time before aviation in Europe and Asia will 
be divorced from its political connections. At the present moment 
there are more powerful arguments for subsidizing air fleets than 
merchant marines. Aviation carries the national emblem over land 
as well as sea; it extends the colonial bonds and opens the way for 
exploitation of new lands; it appeals to the national imagination 
and augments the national prestige. Moreover, aviation is a new 
industry which has revealed unlimited possibilities of development 
and deserves the patronage of the State. How an aggressive com- 
munistic State seeking to develop its resources to the highest point 
reacts toward the new invention is illustrated by the gigantic pro- 
gram for aviation incorporated in the Five Year Plan of Soviet 
Russia. Taxpayers grumble the world over, but European parlia- 
ments make comparatively few protests against, the payment of 
aerial subventions. 
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Recommendations for Financial Reconstruction 


In conclusion of its survey of financial conditions the Report 
addresses itself to a program of reconstruction. The Report assumes 
that where there is latent wealth co-existing with means of com- 
munication still in the primitive stage, aviation can accelerate the 
pulse of the country and hasten its exploitation. Likewise, where 
the intensity of industrial life has promoted a dense network of 
communications, aviation can still expedite business and make it 
possible to reduce stocks and gain on the period of inertia which 
travel imposes on securities, goods and men themselves. In Europe 
the problem is international. In the words of the Report: 


“We have nations shut off in water-tight compartments and shrink- 
ing away from their neighbors; we have only a small volume of long- 
distance traffic, and few of those continuous strong currents which, 
across six million square kilometers, form the characteristic feature of the 
vitality of the United States of America. At the same time, we have 
national aircraft industries which are too powerful to be able to live 
on their own areas, and neutralize each other’s efforts on foreign 
markets or international lines, exhausting themselves in this struggle 
notwithstanding the supporting policies of their Governments—or per- 
haps actually because of this excessive support. Such is the situation 
in Europe (p. 70).” 


The international character of air traffic has already called 
various international organizations into being. Twenty-two States 
have conferred on C. I. N. A. (Commission Internationale de Navi- 
gation Aérienne) the task of regulating public aspects of interna- 
tional flying. Thirty-two States co-operate through C. I. T. E. J. A. 
(Comité International Technique d’Experts Juridiques Aériens) in 
drafting multi-lateral treaties dealing with private international air 
law. Frequently, at the various European capitals, are held Inter- 
national Aviation Conferences attended by government officials and 
technical experts, chiefly for the purpose of exchanging information. 
The International Chamber of Commerce has promoted international 
traffic, and in particular has secured several reforms in the carriage 
of air mail. All the great air-lines of western Europe are repre- 
sented in the loose federation known as the International Air 
Traffic Association with headquarters at The Hague for the purpose 
of publishing time-tables, combining traffic and securing other com- 
mercial co-operation. It has created by its periodic meetings an 
atmosphere of confident and friendly personal relations between 
the heads of the principal European systems. Finally a large number 
of treaties govern and facilitate the relations between individual 
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States. The Report, with propriety, recommends that this form of 
international co-operation be energetically continued. 

The Report goes on to recommend an improvement in national 
systems which will likewise aid long distant international flying, 
namely an increase in the ground organization along the great air- 
ways of Europe. In this respect Europe compares unfavorably 
with America. On January 1, 1930, the United States had 453 
municipal aerodromes, 495 commercial and private aerodromes, 285 
intermediate fields equipped by the Department of Commerce, and 
235 auxiliary fields supplied with marks and beacons—in all 1,468 
non-military and well-equipped landing-grounds. In Europe, at the 
same time, there were less than 700 airports open to civil aircraft. 
It is estimated that between June 1928 and December 1929, $330,- 
000,000 was expended on the establishment and upkeep of American 
aerodromes, whereas France in the past ten years has spent only 
five million dollars. The Report intimates that in all European 
States governmental subsidies should largely be devoted to the 
construction and maintenance of more efficient ground organizations. 

Naturally the ground organizations should follow along the 
great international airways, but before too much money is spent on 
an unorganized system it behooves European States to reconstruct 
their air-routes in order to conform to a more economic arrange- 
ment. This can only be done through international co-operation. In 
the opinion of the Report, the scheme for a continental air system 
proposed by Dr. Pirath? overemphasizes German air-lines and re- 
quires great reduction in the Teutonic area. This point really raises 
the interesting question which the Report ignores—probably with 
intention—namely, whether France or Germany should constitute 
the chief path of continental air-ways. Both countries claim supe- 
riority, whereas, as a matter of fact, both countries are equally 
important, Germany lying closer to Russia and the Orient, France 
closer to the Americas and Africa. In any case, some international 
agreement on a continental system is urgently required unless ex- 
travagant sums are to be wasted on routes which have no justifica- 
tion save the national pride and prejudice of competing States. 

The Report calls for a radical reform of air mails in Europe. 
It proposes that there be established an accelerated transport system 
connecting all lands of Europe and functioning automatically. If 
the public are to be persuaded to use the air mails more fully, they 
must not be compelled to look up time-tables to ascertain whether 





3. Forschungsergebnisse des Verkehrswissenschaftlichen Instituts fir 
Luftfahrt (Oldenburg: 1927), vols. 1 and 2. 








10 THE JOURNAL OF AIR LAW 


the time saved is worth the extra money. The public should not 
need to do anything more than buy an “express stamp” instead of 
an ordinary stamp, if they wish their letters to go by the quickest 
route. To secure this accelerated postal traffic it will be necessary 
to establish a single express postal rate within the bounds of Europe, 
treating the entire continent as a single unit. The prolongation of 
European air postal services toward Africa, South America and 
the Orient has actually preceded a proper co-ordination of the 
continental system. 

The Report further recommends a combined transport or col- 
laboration between air-lines, railways and motor-lines. In this 
matter, Germany again has led the world, and as Herr Wronsky 
has recently pointed out “every little town in Germany is automatic- 
ally linked up with the air system.” In the International Chamber 
of Commerce, in the International Air Traffic Association and in 
the Conference of the International Railway Union at Nice in 1929, 
Herr Wronsky has urged the extension of the combined transport 
system which the Luft Hansa has so successfully developed in 
Germany. A first step would be to secure a general agreement so 
that every air-transport ticket might be accepted at any railway 
station in Europe in respect to its unused portion. 

Numerous suggestions have been made to the effect that inter- 
national co-operation might be obtained through a pooling of air 
interests. The Report, however, takes no stand on the question of 
air-line syndicates. It goes no further than a recommendation for 
the establishment of a common fund to which all lines should make 
annual contributions. Such a fund should be devoted to the promo- 
tion of national ground organizations following the main routes of 
traffic and to the perfection of European co-operation in the great 
international air-lines. The Report also demands free trade in re- 
gard to all aeronautical supplies as a consistent aid to technical 
progress. In conclusion of this section of the Report it may be said 
that while its recommendations are conservative they indicate a 
logical program for international co-operation which ought to bring 
some pattern of order out of the present confusion and waste caused 
by the competing national systems. 


The Relations between Civil and Military Aviation 


It is a disappointment for the reader to turn from the lively 
and logical pages of the economic section of the Report to the 
superficial discussion of the Relations between Civil and Military 
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Aviation. The section is devoted to a brief statement of what 
represents the opinion of a considerable proportion of the military 
experts without any careful weighing of conflicting opinions, nor 
marshalling of technical argument, nor comparison of military and 
civil administrations. 

The entire section of the Report is devoted to a contradiction of 
the recommendation of the Committee of Civil Aviation Experts 
which met at Brussels in 1927 and reported to the Preparatory 
Commission of the Disarmament Conference. The Experts rec- 
ommended that the development of civil aviation should be directed 
solely toward economic ends, and should remain outside the sphere 
of military interests. It urged the separation of the administration 
of civil aviation from the military departments of Government and 


proposed that: 


“Every effort should be directed toward differentiating more and 
more clearly between civil and military aviation; in this way civil ma- 
chines will become capable of maximum economic return and will be- 


come less and less useful for military purposes.” 


The Report throws itself into a general denial of the Experts’ 
thesis, basing its position solely upon the argument that air-liners 
are convertible into war planes, and ignoring the fact that this 
argument has little connection with the Experts’ recommendation 
for the separation of military and civil administrations. It is readily 
admitted that air-liners can be converted into bombing planes, and 
that they can be used for military purposes other than the special 
fighting machines that require great climbing ability. The Experts, 
however, aimed at divorcing civil aviation from the hampering re- 
strictions and extravagant, uneconomic requirements imposed by the 
military departments. The Experts had in mind the testimony of a 
civilian member of the committee, a Dutch manufacturer, who de- 
nounced all governmental connections with the aeronautical industry 
even subventions and war office grants as a hindrance which pre- 
vented the development of speed, safety and carrying-load and kept 
the attention of the industry riveted on military requirements.® 

At the present time the great air Powers in Europe relegate 
commercial aviation to the same administration as military aviation. 
Great Britain adopted this system in 1919, Italy in 1926, France in 
1929, and Soviet Russia has followed it from the beginning. Only 





4. League of Nations: Documents of the Preparatory Commission of 
the Disarmament Conference, Minutes of the Third Session, March 21 to 
April 26, 1927, Series IV, p. 419 (C. 310. M. 109. 1927 IX). 

5. Compare Madariaga, Disarmament (New York: 1929), p. 196. 
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in Germany, where military aeronautics are proscribed, is civil 
aviation under the administration of a strictly non-military depart- 
ment. It is thus not a matter of surprise that Germany should lead 
in the technical development of commercial aircraft and should 
develop the most elaborate national air system. 

In this connection, attention may be called to American experi- 
ence, where under the Air Commerce Act of 1926 civil aviation 
belongs to the jurisdiction of the Department of Commerce and has 
been allowed to develop without the restrictions of military super- 
vision. 

Without any apparent purpose than possibly to belittle com- 
mercial aviation, the Report offers an isolated statement reading as 
follows: “At present, European States, with few exceptions, devote 
less than five per cent of their annual air votes to the development 
of commercial aviation.” No figures are offered to support this 
statement, and it should not be allowed to pass unchallenged. In 
France, in 1929, the military air budget was 924,540,620 francs, 
while 172,000,000 francs was devoted to subsidies granted to air- 
lines.* In other words at least 15 per cent of the French vote went 
to commercial aviation. As to Germany, the entire parliamentary 
vote was devoted to commercial aviation. Indeed, it would be 
difficult to find any European country with a percentage as low as 
that indicated in the Report. 

As to the question of convertibility, it appears that military 
experts have now a fairly accurate basis for classifying a country’s 
civil aircraft into the following groups: 

1. Potentially aggressive, that is, suitable for inclusion in a 

striking force. 

2. Potentially non-aggressive, that is not suitable for inclusion 

in a striking force. 

3. Suitable for miscellaneous naval and military duties. 

As the Report correctly observes there is no gain in blinking the 
fact that air-liners can be converted into bombers. But this fact, 
in its turn, does not constitute an argument for submitting commer- 
cial planes to military administration in time of peace. 

This section of the Report ends with a veiled appeal to the 
national prejudice of nations whose war budgets have not been on 
the increase since the year 1925. It is a matter of astonishment that 
the secretariat of the League of Nations sanctioned the publication 
of the second part of the Report. 





6. Journal Offictel de la République Francaise, April 29, 1929. 
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International Commercial Aviation and National Administration 


The third section of the Report directs attention to the relation 
between international commercial aviation and national administra- 
tion. An examination of this field indicates that aviation raises 
problems entirely different from some of the older modes of inter- 
national transportation. A train of railway cars may be carried 
beyond the national boundary, but its journey within the new terri- 
tory is effected by another and foreign concern operated by a 
foreign staff and subject to a foreign administration. Again, in 
maritime shipping, a vessel flying the flag of a State may enter the 
territorial waters of a second State. It thereby becomes subject to a 
foreign administration whose requirements are easily enforced since 
the movement of the vessel can only take place within a restricted 
area, namely the harbors, territorial waters and rivers of that State. 
Aircraft, on the other hand, are less amenable to administrative 
control. National legislation, as the Report points out, may erect 
frontiers reaching up to the stars, but the administrative regulation 
presents new and difficult problems; for aircraft are able to cross 
boundary lines at night or at great altitudes, and may perform in a 
manner which endangers the lives and property of the citizens, All 
of these considerations require a totally new system of admin- 
istration. The situation is further complicated by the fact that 
commercial air fleets have been promoted by competing States 
not entirely for commercial purposes, but also for military or im- 
perial reasons, and this fact tends to impede international co-opera- 
tion in administration. Consequently, the task imposed upon the 
mechanical expert in the promotion of the technique of flying is 
no greater than that confronting the diplomat and jurist. 

The administrative authority having charge of commercial avia- 
tion is not uniform in all countries. In twelve States, commercial 
aviation is under the direct jurisdiction of the Ministry of War. 
Other States, desiring to avoid the unfortunate rivalry between 
the Ministries of War and Navy, and at the same time desiring to 
develop commercial aviation as a complement to military aviation, 
place all branches of aviation under a special Ministry of Air. There 
are seven such States, including Great Britain, France, Italy, Soviet 
Russia, Spain, Australia, and Panama. In twenty-nine States the 
regulation of aviation is given over to a civil ministry. The Report 
fails to discuss the advantages and disadvantages of these three 
systems. It overlooks the considerable accumulation of argument 
that has recently appeared in favor of a combined Air Ministry as 
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well as neglecting a study of the experience of the United States 
and other countries which follow what seems to be the more logical 
policy of separating military and civil administrations.’ Space for- 
bids a discussion of this problem de novo in the limits of the present 
article but the question merits a full investigation. 


Licensing of Aircraft 


The Report proceeds to a discussion of: (1) the licensing of 
aircraft according to national law, (2) aircraft crews, (3) aerial 
law in general, and (4) international commercial aviation. Now in 
regard to licensing aircraft; the International Air Convention of 
1919 tacitly recognizes the right of States to license aircraft, al- 
though certain rules are laid down as to the certificates of air- 
worthiness and competency which aircraft and officers engaged in 
international navigation must carry. Furthermore, Article XIII pro- 
vides that these certificates shall be recognized as valid by all 
member States. But only twenty-two States are members of Cina 
(Commission Internationale de Navigation Aérienne). In the case 
of non-member States, the recognition of validity must depend of 
course, upon any existing uni-lateral or multi-lateral agreements, 
or in lieu of these agreements, upon the domestic law of the State. 
It is thus clear that a study of licensing of aircraft requires an in- 
vestigation of the national laws of the fifty or more States which 
attempt to regulate aviation. 

The survey of the Report in this field of law covers: (1) air- 
worthiness, (2) registration of aircraft, (3) distinctive marks of 
aircraft, (4) insurance responsibility, (5) special regulations, and 
(6) the special category of state aircraft in juxtaposition to commer- 
cial aircraft. 

The insistence upon a test for airwerthiness is a reasonable 
demand of the State in order to insure the safety of the lives and 
property of its citizens. The Report examines the laws of 32 States 
and comes to the conclusion that the regulations laid down in the 
interest of safety are often prejudicial to national and international 
aviation (p. 101). This is shown chiefly in the methods by which 
the States carry out the tests for airworthiness, The Report refrains 
from indicating what States offer abuses in this matter. 





7. The case for a unity of administration has been fully presented in 
G. A. Nebout, Le Ministére de Air (Paris: 1929) and in J. M. Spaight, 
had Beginnings of Organized Air Power: A Historical Study (London: 
i} 
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As to the registration of aircraft, it is apparent that some 
formality of this sort is required for the purpose of identifying 
machines which are subject to traffic police. On the other hand, 
many States go further than this primary purpose, and require that 
not only must airworthiness be proved but also that the machine 
must be the exclusive property of a citizen or a national company 
in the registering State. As regards the company’s nationality, the 
laws are not uniform. Some States require that the majority of the 
shares be held by citizens of the registering State, and there are 
various other requirements. 

The Report exposes the inconsistencies which follow from the 
lack of uniformity on this subject in the following language: 


“The nationality requirement for the purposes of registration has 
sometimes been explained on the grounds that aircraft regulations were 
—rightly or wrongly—based on the rules of maritime law concerning 
the registration of vessels. This may be true of the earliest attempts 
to construct a theory of aerial law, but it cannot explain a legal clause 
which has been applied with such persistence by the legislation of the 
majority of the countries. It is in the last resort, political considera- 
tions which are here paramount. Insofar as the State does not impose 
restrictions upon itself through international treaties, it desires in 
principle to reserve its territory to the aircraft of its own nations, 
and in this way to give them precedence over foreign owners of 
aircraft. It has frequently been pointed out in recent times that, while 
regulations of this kind have very few positive advantages, their nega- 
tive effect is to impede international air traffic. They do not insure the 
protection of national interests. Aerial espionage, for example, is just 
as practicable from aircraft belonging to a national. Regulations which 
consist in registering only aircraft belonging to nations become an 
administrative absurdity in cases when international conventions oblige 
the State to permit the passage of foreign aircraft over its territory. 

“Let us suppose that an owner of aircraft of A nationality is 
domiciled in country X, which, in virtue of an international convention, 
is obliged to permit the flying in its territory of aircraft registered in 
country A. In this case, the tests and control of airworthiness and 
all the registration formalities would have to take place in country A, 
of which the owner is a national, while the aircraft would be sta- 
tioned and used in country X, where its owner resides. How can the 
owner’s native country exercise technical control over aircraft which an 
aviation company belonging to that country employs on foreign air routes, 
possible in another continent? Imagine, too, the difficulties confront- 
ing an owner, who, for the purposes of tests, certificates and subse- 
quent inspection in respect of his aircraft used abroad, must apply to 
his country of origin. In practice he will be referred to his consulate, 
but this procedure is exceedingly dangerous from the traffic point of 
view, since consulates do not as a rule have either the laboratories or 
the experts required for these examinations (p. 103).” 
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The question of nationality of aircraft had prominence in the 
Extraordinary Session of Cina in June 1929 which met for the 
amendment of the Air Convention of 1919, and it is evident that 
general international agreement has been far from perfected. 

As to marks of identity, the Report indicates that requirements 
have not been unified under conditions fully satisfactory to inter- 
national traffic. The international conventions, with the exception 
of Cina and the Ibero-American Convention of 1926, are not specific. 
Likewise as to insurance responsibility we find considerable di- 
versity. Before registration is permitted some countries require a 
deposit of security or conclusion of an insurance contract to cover 
any damages that may be required as the result of an accident due 
to the operation of the aircraft. There are also various special 
regulations peculiar to particular States and not adopted by any 
other State. 

Finally there exists great diversity of national laws and inter- 
national agreements as to the status of public aircraft and commer- 
cial or private aircraft. Space forbids any adequate discussion of 
this problem in this place. But at least mention should be made of 
one of the excellent features of Cina highly commended by the 
Report. In order that the advantages of aviation conventions may 
be enjoyed by aircraft which, like postal aircraft, do not serve the 
political administration of the State, in spite of their official char- 
acter, Cina has assimilated to private aircraft all State aircraft 
except military, customs and police aircraft. Thus public aircraft 
employed on postal business, health work, surveying or dusting 
crops against harmful insects, are enabled in international traffic 
over the territory of certain States to fly under the same conditions 
as private aircraft. 


Aircraft Crews 


Airworthiness of the machine is not the only requirement to 
insure safety of air traffic. The competence of the crew is equally 
necessary. The Report finds that the issuance of certificates of 
competency to aircraft crew involve numerous technicalities, and 
that there are wide differences in the national laws regarding the 
forms of the authorization, the conditions under which it is given, 
and the validity of the certificate. Furthermore some States require 
pilots to show not only a certificate of competency but also a police 
permit. The requirement of such States as Poland to the effect 
that only nationals are granted certificates is dictated by a military 
policy, envisaging the idea that only such persons will be licensed 
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to fly over the country as can be mobilized for the air forces in time 


of war. 
The Sovereignty of the Air 


Passing from a survey of national laws, the Report next turns 
its attention to international air law. The sovereignty of the State 
over the aerial space above its territory is a well-established rule 
of international law. This principle, in spite of the earlier thesis 
of Fauchille and the French school favoring freedom of the air, 
was firmly written into the Air Convention of 1919 and was later 
recognized in the Ibero-American Convention of 1926 and the Pan- 
American Convention of 1928. It is characteristic of the present 
attitude of nations that no suggestion was made in the Extraor- 
dinary Session of Cina in May 1929 to amend the article on 
sovereignty in any way to lessen the authority of the State over the 
air space above its land, colonies and territorial waters. 

The report shows that the sovereignty thus recognized in inter- 
national law is reflected in domestic legislation, many national laws 
precisely asserting this right of the State. All States claim, ex- 
plicitly or tacitly, complete sovereignty. There is one exception. 
Peru, in a decree of November 15, 1921, proclaims freedom of navi- 
gation at an altitude of 3,000 metres. 

Sovereignty over the air space involves the right of any State 
not only to regulate this space but also to exclude therefrom any 
aircraft and airmen, especially those of foreign origin. However 
important its air territory may be to international air traffic, a State 
can reserve this jurisdiction for its own nations, or for certain air 
Powers, or close it to all. Such conduct will be consistent with 
modern concepts of international law no matter whether the ex- 
clusion of foreigners is dictated by considerations of national de- 
fense or economic interest. The Report correctly indicates that the 
national advantages accruing from such a policy may be out of all 
proportion to the injury inflicted upon the excluded nations and 
upon international air traffic. The jurist may here see an abuse of 
tights and will consider the possibility of granting harmless passage 
over international air routes through the recognition of a way of 
necessity (Notweg) from excluded States through the air way of 
a foreign country. But international law does not yet admit of any 
such doctrine and the Report concludes that some universally 
recognized rule is needed to reconcile the interests of each individual 
country with those of the commonwealth of nations, 
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By various treaties States have accepted certain limitations of 
their sovereignty in international aviation. The Report examines 
these limitations under the following heads: (1) the “peace-time” 
clause, (2) mutual recognition of registration and airworthiness 
certificates and certificates of competency, (3) the right of passage, 
(4) the right of landing and use of aerodromes, (5) equality of 
treatment as regards transport prohibitions, (6) the most favored- 
nation clause, and (7) periods of validity and time-limits for the 
air agreements. 

With justification the Report condemns the “peace-time” clause 
found in most air agreements. This clause means that the right of 
free navigation for aircraft ceases not only when either or both 
of the two contracting parties is at war, but also when a war 
exists among third parties even if the two contracting States remain 
neutral. It is eminently correct that a State when engaged in war 
should bar flight by foreign craft over its territory. But the pro- 
hibition of all foreign aircraft during the time of neutrality appears 
as illogical and unprogressive. Even belligerent States ought to 
have access to routes between their own territory and the seat of 
the League of Nations. In view of these circumstances, the Report 
urges the adoption of some general regulations governing neutral 
rights in regard to aviation. Before dismissing this subject, correc- 
tion should be made of the Report’s error in inferring that a 
“peace-time” clause is found in the American-Canadian Arrange- 
ment of 1929. 

The right of passage which States accord to their co-con- 
tractants means, of course, “innocent passage.” As the Report 
points out, the texts nowhere explain what is meant by “innocent.” 
The interests of the State whose territory is traversed are fully 
protected by the special provisions of the conventions. The reserva- 
tion relating to “innocent passage” is thus a general clause. If it 
goes further than the special provisions it may well be considered 
a subtle intruder in the treaty inspired by fear and permitting 
the contracting States at any moment to annul the effect of the 
treaty. The Report, accordingly, recommends its suppression in all 
agreements. 

The right of passage does not automatically include the right 
to land on the territory of the foreign State. It is to be noted, 
however, that treaties which contain no clause concerning the right 
of landing are precisely those which allow foreign aircraft to make 
use of public aerodromes or even compel them to land at specific 
aerodromes. The Report commends the clause found in Cina and 
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in most treaties whereby the aircraft from contracting States may 
use the public aerodromes under the same conditions as national 
aircraft. Such provisions greatly facilitate international aviation. 

Does the most-favored-nation clause as found in general com- 
mercial and navigation treaties apply to international air traffic? 
The Report holds in the negative unless the treaty in question 
specifically refers to every kind of transportation. On the other 
hand, the most-favored-nation clause is found in various air agree- 
ments, The German-Italian Agreement of May 20, 1927, for 
instance, provides that each of the contracting States grants to 
the other most-favored-nation treatment in all matters affecting their 
mutual relations in commercial aviation. In view of the European 
practice which regards the most-favored-nation clause as uncondi- 
tional any advantage which one contracting State accords to a third 
Power for a consideration is extended to the second State even if 
it fails to grant the same advantages to the first State. For this 
reason the Report mildly deprecates the use of the most-favored- 
nation clause. 

Finally, the Report, with justification, maintains that the 
time-limits for denunciation of treaties are too short. Cina allows 
one year; the American-Canadian Agreement, only two months. 


Conditions Circumscribing International Aviation under Interna- 
tional Agreements 

When the rights of air traffic granted by contracting States are 
examined it is found that international navigation is restricted to a 
very considerable degree, and the Report makes recommendations as 
to certain of these restrictions. The first recommendation concerns 
cabotage or the limitation of the right to maintin lines wholly within 
the territory of a State. In most treaties, cabotage is reserved to the 
nationals of a State, and in the opinion of the Report this creates 
an obstacle to international air navigation. Again, Cina (article xv) 
and most conventions require that special agreements must be made 
with any State permitting the establishment of international routes 
over its territory. The reasonableness of this provision has been 
generally admitted. Comity of nations is promoted by a complete 
agreement and exchange of information regarding the air routes 
over the territory of the contracting States. But, nevertheless, 
under this régime it is possible for a State to reserve peculiar ad- 
vantages for its national lines. “In short,” as the Report concludes, 
“we find that, in spite of the obligations arising out of general con- 
ventions on air navigation, most countries decide by autonomous 













20 THE JOURNAL OF AIR LAW 


regulations whether and how far they will admit foreign aviation 
undertakings in their territory. Even when an international conven- 
tion, like the Habana Convention, establishes a general international 
obligation to admit these enterprises, the State flown over can still 
exercise a decisive influence even over international traffic above 
its territory owing to the fact that it is perfectly free to regulate the 
organization of its air routes, aerodromes and transport organiza- 
tions (p. 120).” , 

The principle of territoriality which is implied in Cina and ex- 
pressly reserved in most bi-lateral air agreements raises difficult 
problems. Which of the domestic regulations of the subjacent State 
are completed, replaced or cancelled by international conventions? 
As the Report points out, this breach which treaties make in the 
body of national law varies in extent in the different air agree- 
ments. Some agreements employ a negative formula and declare 
that the law of the subjacent State applies “unless the present 
agreement decides otherwise” or “except in so far as it is incon- 
sistent with the provisions of the present agreement.” Other 
conventions, like the Belgian-Swiss Agreement of 1922, employ a 
positive formula and stipulate that the foreign aircraft shall not 
be subjected to such regulations of the subjacent State “as relate to 
registration, navigation licences, pilots’ certificates and logbooks, 
which shall be regulated by the laws of the country of origin.” A 
third group of agreements subject foreign aircraft to the domestic 
law of the State flown over, with a provision whereby the naviga- 
tion licences, airworthiness certificates and certificates of compe- 
tency issued to the aircraft and the crew shall have the same 
validity in the other country as the corresponding certificates issued 
by the subjacent State. 

In general the agreements provide that the certificates issued 
by one State will be rcognized by the other contracting States. This 
provision constitutes a substantial undertaking for each State since 
it compels it to apply in its own territory foreign rules of law 
without having a hand in their formulation unless the State is a 
member of Cina and has exercised some influence in the drafting 
of the annexes to the Convention of 1919. But even in this case, 
as the Report indicates, the State remains subject to an obligation 
to recognize the validity of foreign certificates which are issued 
with the minimum requirements of Cina while its legislation for- 
mulates stricter requirements. If State A, for instance, imposses 
x requirements for certificates and State B imposes x and y re- 
quirements; nevertheless State A will be compelled to admit any 
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person duly bearing a certificate of State A. In order to prevent 
citizens of a State with high requirements from resorting to a 
State with low requirements, almost all of the conventions permit 
each contracting State to refuse to recognize the certificates issued 
to its own nationals by another State. 

The competence of the two or more administrations involved 
in international air traffic is thus recognized in the various air agree- 
ments. On the one hand, the administration issuing certificates 
controls these certificates and may examine them periodically, 
renew them or revoke them. On the other hand the police regula- 
tions of the State flown over may render the possession of such 
certificates valueless for purposes of flight. In the words of the 
Report: 

“The main source of all competence of the State flown over would seem 
to reside in the police regulations which, according to the law of all civilized 
countries, authorize and pledge the police to take the necessary preventive 
measures against nationals and foreigners whenever public order and security 
are threatened. In virtue of these regulations the police of the State flown 
over can, at any time and in spite of the recognition of foreign certificates, 
suspend international air traffic if it can claim that public safety is threatened, 
owing, for example, to constructive defects in foreign aircraft or the incom- 
petence, illness or drunkenness of the foreign crew or passengers. It is not 
even necessary that the danger involving the prohibition or restriction of 
traffic should have been caused by the foreign aviator or be due to his fault. 
It is sufficient that the national air routes should be defective; examples of 
such defects are the absence of luminous signals on air-lines by night, de- 
fective working of existing lights, the bad state of certain airdromes, un- 
favorable atmospheric conditions, etc. Nothing is easier than to find or create 
conditions of this kind when a State administration, which is bound by a 
convention to permit international traffic, wishes to hamper that traffic over 
its own territory. The only brake upon the police administration in the 
arbitrary exercise of its power is the fear lest the foreign State concerned 
should apply similar measures against its own aircraft. In cases, however, 
when there is no such convergence of interests in matters of international 
air navigation—for example, in the case of competing countries or countries 
which do not operate air navigation lines—it has been found that the ap- 
plication of police measures dictated by considerations of public safety have 
constituted a never-failing means of intervention and one which is, in fact, 
scarcely open to attack from the point of view of international law (p. 127).” 

The solution offered by the Report for such conditions is the 
creation of a better understanding between nations, the conclusion 
of a universal convention like Cina and the extension of the special 


agreements. 
International Aerial Law 
The fourth section of the report has the title of “Principles of 
Public International Law applicable to Air Transports.” It gives 
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a brief history and synopsis of the Air Convention (1919), the 
Ibero-American Convention (1926), and the Pan-American Con- 
vention relating to Commercial Aviation (1928). It also reviews in 
brief the numerous agreements relating to air navigation concluded 
by various countries, and devotes some attention to special ques- 
tions such as the treatment of air traffic above the City of the 
Vatican, aircraft of the League of Nations, and customs agree- 
ments concluded by certain countries to facilitate international tour- 
ist traffic. 

In expounding the rules of international air law, the Report 
does little more than compare article by article the three multi- 
lateral treaties above-mentioned—an undertaking much better per- 
formed by Professor Henry-Coiiannier and others.* Then follow 
several useful chronological lists, including: (1) Separate General 
Agreements concluded between various countries, (2) Separate Gen- 
eral Agreements which have now expired, and (3) Separate Agree- 
ments relating to Special Questions. 

‘The Report shows that general agreements are negotiated not 
only between the members of Cina but also between member States 
and non-member States. In general, these agreements provide: 

1. Every aircraft must have a nationality, that is to say, it 
must be entered on the register of the country to which it 
belongs. 

Every aircraft must be provided with a technical document 
certifying that it is airworthy (navigation permit, certifi- 
cate of airworthiness, etc.) and also with a log book. 
Every member of the crew of an aircraft must be in pos- 
session of documents proving his identity and competency 
to undertake his duties. 

No aircraft must carry wireless apparatus without special 
authorization. 

Every aircraft used for commercial purposes must carry a 
list of passengers’ names and documents required by the 
Customs in regard to the transport of goods. 

The authorities of one contracting State are entitled to visit 
aircraft belonging to the other State. 

The principle of equality of treatment for national air- 
craft and aircraft belonging to the other contracting party 
as regards the operation of aerodromes open to public use 
and measures of assistance and salvage. 





8 Compare his Elements Créateurs de Droit Aérien (Paris: 1929). 
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8. Both contracting States must communicate to each other 
periodically full particulars concerning the regulation of 
air navigation in general (laws, regulations, decrees) or 
particular operations, (customs, aerodromes, prohibited 
areas, etc.). 

In general, the Report finds that the separate agreements concluded 
by the various countries for the regulation of their mutual air 
relations are based on common principles and rarely deviate from 
the fundamental rules laid down by the great collective agreements. 

The separate agreements concerning special questions generally 
relate to: (1) the establishment and operation of regular air lines, 
(2) the transport of mails by air, and (3) customs service. 

The special regime governing the circulation of aircraft over 
the City of the Vatican is established by the Lateran Treaty of 
February 11, 1929, between Italy and the Holy See, which provides 
in article vi that agreements shall be concluded between Italy and 
the Papacy regarding the circulation of aircraft over the Vatican 
City; while article vii provides, “in conformity with the regulations 
of international law, aircraft of any kind are prohibited from flying 
over the territory of the Vatican.” The latter excludes all reciproc- 
ity of treatment for aircraft of the two contracting parties. 

The Report commends the attempts of the League of Nations 
to secure special treatment for aircraft employed to communicate 
with the League whether in time of war or peace. It also commends 
the recommendations of the International Aeronautic Federation 
to facilitate the movement of touring aircraft from country to 
country by the issuance of a triptych or “carnet des passages en 
douane.” 

In conclusion, the Organization for Communications and Tran- 
sit of the League of Nations is to be congratulated upon its ambi- 
tious survey of the problems of international aviation. The obvious 
defects of its Report are largely due to haste and lack of co-ordina- 
tion in its preparation. These mistakes should be avoided in the 
future. The present study, it is hoped, will be preliminary to a more 
scientific report by the League of Nations upon this important and 
ever expanding field in international relations. It is evident that 
careful investigation should precede governmental promotion of 
the agencies for international co-operation. Sufficient evidence has 
been adduced to indicate the need for a more universal air regime. 
The time has come for a far-reaching program of international 
co-operation. The League of Nations will add to its prestige if the 
program can be introduced and accepted under its auspices. 





THE SEADROME AND INTERNATIONAL 
LAW* 


Row.anp W. FIxett 


The formulation of rules and regulations regarding interna- 
tional aerial navigation has been successfully accomplished through 
the International Convention for the Regulation of Aviation. How- 
ever, while there has been thus promulgated and adopted a uniform 
plan for air navigation in international flight and descent on land, 
no standards for the regulation of seadromes have as yet been 
suggested. 

The seadrome, as its name implies, is an anchored float or 
dock ; a landing platform on the high seas, whose chief and funda- 
mental purpose will be to facilitate the landing, taking off and serv- 
icing of aircraft on the ocean or high seas. ‘Extensive technical and 
engineering plans have been so far advanced that it is within the 
realm of probability that seadromes will shortly come into practical 
use. A seadrome will be similar to any emergency landing field in 
its purpose although its equipment will include every facility for 
the successful carrying on of transoceanic aerial navigation. The 
usefulness of an aid to such aerial flights is not to be disputed; and 
if successfully installed and operated in sufficient quantity, may solve 
the vexatious problems now confronting ocean fliers such as un- 
expected storms, failure of gas, lack of meteorological information, 
and lack of emergency landing spots. 

From the legal standpoint, the seadrome creates new prob- 
lems in international law. These arise from the fact that the high 
seas belong to no one. They are universally recognized as open 
highways free for use by any nation at all times for peaceful pur- 
poses. Furthermore, it is likewise recognized that no nation has 
the right to exercise domain or jurisdiction over any part of the 
high seas. A state’s territory at present extends a mariner’s league 
(3 miles) or a cannon shot over the waters adjacent to its shores.’ 
Beyond the mariner’s zone is the common highway of nations, and 
such highway is not subject to exclusive appropriation. 





*A paper presented at the College of the City of Detroit, Detroit, 
Michigan, November 25, 1930. 

+Of the Detroit Bar; Major, J. A. G. D., Res. 

1. The Ann. Fed. Cas. 397; The Grace & Ruby, 283 Fed. 475. 
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Justice Story? approved this doctrine of international law by 
saying that the high seas belong to all, and are for the use of all, 
and cannot be appropriated by or exclusively used by one as op- 
posed to another. Eminent writers on international law have con- 
cluded that if such appropriation would take place, it would be an 
act of aggression because it would infringe the common right of 
all others. That such assertion of a right of appropriation would 
give rise to a right on the part of the others to combine and resist 
by force, the asserted claim to a right to appropriate any such por- 
tion of the high seas.* Indeed, it has been stated by Chancellor 
Kent,* one of America’s greatest and most noted students of inter- 
national law, that the open sea is not capable of being possessed 
as private property. He further said that “no nation has any 
right of jurisdiction at sea, except if it be over the persons of its 
own subjects in its own public and private vessels.” Likewise it 
has been held’ that even though a portion of the high seas be oc- 
cupied, such occupancy does not give to the nation the absolute 
empire therein because the seas are not susceptible of individual 
appropriation. 

In times gone by, there have been several efforts by nations to 
exert sovereignty over certain of the high seas. In the 16th cen- 
tury, Spain asserted the right to exclude all others from the Pacific 
Ocean. The Portuguese and the Spaniards endeavored by means 
of a grant under Pope Alexander VI to claim exclusive rights in the 
Atlantic Ocean, west and south of a designated line. The English 
in the 17th century likewise sought to establish exclusive rights of 
navigation over the seas surrounding Great Britain. Germany in 
1917 attempted the same thing by declaring unrestricted submarine 
warfare in certain zones on the high seas in and about Great Britain. 
After each such assumption of power, domain or sovereignty, a 
storm of protest arose and in the case of Germany, her declaration 
resulted in drawing the United States into the World War. It is 
safe to assert that notwithstanding such claims as have heretofore 
been made to exclusive jurisdiction over the ocean or any part 
theref, it is now the universally accepted doctrine that no nation 
may claim ‘jurisdiction over the ocean which will exclude an equal 
jurisdiction by every other nation.”® 





The Marianna Flora, 11 Wheat (U. S.) 1, 6 L. Ed. 405. 
Vattel, Book 1, Chap. 23, Sec. 281. 

Part 1, Lecture 2. 

Azguni, Part 1, Chap. 1, Par. 12. 

15 R. C. L, 125. 
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The law of nations, commonly called international law, is a 
standard of conduct adopted by nations in their intercourse with 
others whether in peace or war. It rests on the basis of morality 
and justice, just the same as private law rests on the same sanction. 
And no nation can successfully oppose itself to the common ac- 
cepted standards of right and justice, without subjecting itself to 
ostracism and perhaps coercion. The present vast commercial and 
personal intercourse between nation and nation necessarily brings 
about a solidarity of public opinion, a common perspective and pur- 
pose which in our day has strengthened the code of international 
ethics and law more than ever before. So in dealing with seadromes 
which are exclusively aids to international aviation, a discussion 
of their establishment, their functions and their regulation will be 
inevitably tied in with established principles of the law of nations. 

Seadromes may to some extent be likened to floating structures 
permanently moored. Such structures even though capable of being 
moved are in reality built, designed and intended to be compara- 
tively permanent. Instances of similar structures are floating dry 
docks, floating hotels, floating scows or stationary dredges. These 
in nearly all instances have been excluded from the classification of 
vessels as understood in admiralty law.’ If they are not to be 
classed as vessels, then they must seek and gain their right to be 
moored on the high seas from some other source than the law 
of nations which permits the high seas to be used by vessels of 
any nation on an equality with those of any other. 

It is to be noted that only the right of use is permitted vessels 
and not the right of appropriation which is sanctioned. Whether 
such appropriation is only of a part is of as great importance in 
determining whether the law of nations is violated, as if the claim 
were made to the whole. The importance of this primary fact is 
readily seen when it is considered that a seadrome might increase 
the mobility of aircraft about 50% according to its location. It 
might likewise, if unrestricted, be used as a refueling station for 
submarines, and other war vessels. It could be used as a base for 
military operations, and in many other ways enhance the strategic 
situation of a belligerent in time of war, as well as be of inestimable 
value in time of peace. Great wars have at times been precipitated 
in order to gain such strategic points from which to operate, and 





7. Ruddiman v. A Scow Platform, 38 Fed. 158; Cope v. Vallette Dry 
Dock Co., 119 U. S. 625, 30 L. Ed. 501; Salvor Wrecking Co. v. Sectional 
Dock Co., 21 Fed. Cas. 12273; Snyder v. A Floating Dry Dock, 22 Fed. 685; 
The Big Jim, 61 Fed 503; The Steamboat St. Hudson, 11 Fed. Cas. 6355; 
In re Hydraulic Steam Dredge No. 1, 80 Fed. 545. 
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it is hardly believable that world powers will permit another power 
to gain so large a handicap over the others without invoking the 
law of nations, if only as a protective measure. 

It would be futile to even attempt to conceive a seadrome built 
and established solely for the use of one nation. This would re- 
quire armament for its protection in case of war; it would be sub- 
ject to bombardment and capture; large naval establishments would 
be required to patrol the vicinity in which it is anchored, and in 
addition it would be the subject of much misgiving and irritation 
in international circles due to the undoubted advantage it would 
give to the air service even if used for maneuver or other training 
or demonstration purposes. There would be a race between nations 
for the construction of such landing stations, each with an eye to 
possible use in time of conflict. The importance of the seadrome 
as a means of furthering commercial aeronautics by transoceanic 
flights would be submerged in the anxiety for their establishment 
as agencies of the military and naval branches of the service. To 
allay all such fears, and to quiet a possible race toward aerial con- 
flicts, at least until international law, sanctioned by the approval 
of the larger nations, concedes a broader privilege, a seadrome must 
of necessity be established by common consent or agreement of 
nations and be free and open to all on equal terms. We must con- 
clude that the establishment of a seadrome on the high seas is a 
matter of concern to all nations, and that the right and power to 
establish such seadrome would have to be agreeable to all nations 
having any claims to the use of the high seas for their own vessels, 
aircraft or navies. 

Next, we will consider the functions of the seadrome. These, 
it must be admitted, will have to be co-extensive with the purposes 
for which the seadrome is established, that is, for the more success- 
ful accomplishing of transoceanic flights, for the better protection of 
the flier, and for the improvement of flying conditions, There is 
much that can be accomplished by a seadrome to assist transoceanic 
flight in addition to what has been mentioned. Even the temporary 
landing facilities will prove of inestimable value on a flight of three 
thousand miles or more in case of a storm, the overhauling of en- 
gines, the replacement of parts, refueling, and many more matters 
incident to such a Hight are all within the functions of a seadrome. 
Each and every one of these will make possible a flight which other- 
wise must only remain to be espoused by such heroic figures as in 
the past have dared to risk their lives on the engine, craft and fuel 
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with which they started, pitted against a continuous gruelling grind 
of thirty or more hours, fogs, storms, darkness and no rest. 

Since the establishment of a seadrome on the high seas is to 
be in conformity to the law of nations, and not exclusively for the 
nation whose citizens undertake such work, then it follows that the 
functioning of the seadrome will likewise be for the benefit of each 
and all. That all facilities of the seadrome should be at the dis- 
posal of all who have use for them, and not restricted by reason 
of nationality or otherwise. 

Finally, we pass to the regulation of the seadrome; and in 
this sphere the law of nations will likewise have to control. Regu- 
lation of seadromes must be through agreement of all interested 
parties. A commission created by international sanction could most 
effectively supervise the operation of seadromes. This commission 
while being bound by certain fundamental conditions relative to 
the rights and extent of use of the seadrome, could in its discretion 
provide such rules and regulations as would carry out its purposes. 

In establishing regulations for seadromes, the cardinal prin- 
ciple to be kept in mind is the fact that the seadrome and its vicinity 
must be a neutral zone. Also, that it is entitled to protection from 
all acts of aggression or appropriation and that it must in any 
event be kept free and open for use at all times for the purposes 
of its establishment. It should never be used for military purposes 
nor made the battleground of hostile forces; it should have no arma- 
ment but should be upheld in its neutrality and security by public 
sanction of the law of nations. If the seadrome were considered 
only a commercial instead of a wartime aid to aviation, its regula- 
tion would not be a difficult matter. In the united efforts of those 
who want to see aviation make progress, there would be realized such 
regulation as accords with reason, understanding and progressive- 
ness. 





REGIONAL AVIATION CONFERENCES 


A. T. STEwartT* 


The Chamber of Commerce of the United States has long been 
active in its support of commercial aeronautics and with the aid 
of its special Committee on Aeronautics has endeavored to deter- 
mine measures which would best contribute to the fullest develop- 
ment of the industry and bring them to the attention of business 
organizations, the proper public officials and the general public. 

Among the declarations of the Chamber’s membership are a 
long series of measures relating to aviation, among which are the 
Air Commerce Act, the Contract Air Mail Act, the simplification 
of air mail rates, the provision of airports, landing fields and air- 
ways with the necessary aids to air navigation, the improvement of 
insurance facilities to give adequate and reasonable coverage of 
aeronautical risks, the coordination of state and local legislation and 
regulation with federal regulation, and the improvement of inter- 
national facilities affecting air transportation. 

With these ideas in view the National Chamber, with the ac- 
tive cooperation of the Aeronautical Chamber of Commerce of 
America and the assistance of the Aeronautics Branch of the De- 
partment of Commerce, has sponsored during the past few months a 
series of seven regional conferences for the purpose of considering 
the problems of commercial aeronautics along with analagous prob- 
lems of street and highway traffic. These were held at Philadelphia, 
Boston, Chicago, Minneapolis, Atlanta, Dallas and Portland, Ore. 

There were in attendance at these conferences representatives 
of local chambers of commerce from nearly every state in the Union, 
together with representatives of the aeronautics industry, public 
officials and others interested in the subjects under consideration. 

In general, the recommendations which came out of all of 
these regional conferences are practically the same on the main 
questions involved, but on some points a variety of views were ex- 
pressed. The following resolutions summarize the views of all 
seven conferences held during the fall of 1930: 





_ *Mr. Stewart is Secretary of the Committee on Aeronautics, Transporta- 
tion and Communication Department, of the Chamber of Commerce of the 
United States. 
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1. In the interest of facilitating air transport development and 
protecting the public in its enjoyment of this new mode of trans- 
portation, it is urged that: 

a. The states require Federal licenses for all aircraft and 
airmen operating within their borders.’ 

b. The states require all aircraft operations within their 
borders to conform to the Federal Air Traffic Rules 
and that state and local authorities be charged with 
the enforcement of this requirement.? 

The states enact legislation enabling municipalities, 
counties, or other political subdivisions, separately or 
jointly to acquire airport sites by purchase, grant, lease 
or other means, and to develop, operate and police 
airports; such legislation to include (1) authority to 
acquire sites within and/or without the corporate limits, 
(2) extension of the police powers beyond the corpo- 
rate limits to regulate the airports, and (3) authority 
for acquisition by condemnation and/or excess con- 
demnation proceedings where necessary.® 

All airports adopt the Uniform Airport Field Rules 
recommended by the Department of Commerce for use 
throughout the United States.* 


2. Recognizing properly established and equipped airways and 
airports as the essential basis of safe, successful air transport, it is 
urged that: 





1. The Middle Atlantic States Regional Conference resolution read: 
“State and local aviation legislation regulation conform with Federal legis- 
lation.” The Western States Conference recommended in addition to Sec. 
l-a that: “The Department of Commerce be more lenient in the standard 
of physical requirements necessary for obtaining private pilot licenses and 
waive the necessity of students obtaining permits while receiving dual in- 
struction.” 

2. See Footnote No. 1. The Western States Conference recommended 
that: “the States require a federal’ certificate of authority for all intrastate 
passenger lines.” 

3. The resolutions of the New England and the Middle Atlantic States 
Regional Conferences were much more general in character. The Confer- 
ence at Philadelphia recommended that, “State legislatures adopt enabling 
acts permitting political subdivisions to acquire, establish and develop air- 
ports, through purchase, lease, condemnation and excess condemnation pro- 
ceedings.” The Conference at Boston urged “the enactment by the various 
states of legislation enabling municipalities or counties (or several such gov- 
ernmental subdivisions jointly) to purchase sites for, to develop, operate and 
police airports, employing condemnation and/or excess condemnation pro- 
ceedings if necessary.” The Western States Conference at Portland, Ore., 
recommended that such legislation | also include authority (4) “to provide 
funds for all of the said — 

4. See Footnote No. 1, above. 
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The work done by the Aeronautics Branch of the De- 
partment of Commerce in the establishment of airways 
and the provision of suitable aids to air navigation is 
commended, and continued increased effort on this 
program is urged.® 

State and municipal governments and business and 
civic organizations should support the establishment of 
airports, airways, and aids to air navigation, in con- 
formity with the standards of the Department of Com- 
merce.* In this connection, full advantage should be 
taken of the technical experience and facilities of the 
Aeronautics Branch of the Department of Commerce 
and cooperation be had with the Department to avoid 
duplication or waste of effort.’ 

The chamber of commerce in each city or town should 
have its community adequately air-marked in con- 
formity with the standards of the Department of Com- 
merce, and with a view: to securing promptly such 
marking of all cities and towns, should promote adop- 
tion of state legislation requiring such marking.® 

The Aeronautics Branch of the Department of Com- 
merce is urged to request the air marking of all federal 
and state highways by the appropriate authorities of the 
various states.° 


3. Counties, municipalities or other political subdivisions, 
chambers of commerce, and all other sponsors of airports should 
recognize the importance of: 





5. On this subject, the recommendation of the Middle Atlantic States 
Regional Conference read, “Weather reporting service should be immediately 
extended by the Federal Government. Interstate Airway Marking and Navi- 
gation Facilities should be immediately extended by the Federal Government 
and supplemented by the several states. The several departments of the 
Federal Government continue their active and constructive cooperation with 
the industry.” 

6. The Southwestern Regional Conference added the clause “and recom- 
mends that, in order to avoid confusion in navigation, only such lights as 
are deemed necessary by the Department of Commerce be established in con- 
nection with lighted airways.” 

7. The Middle Atlantic States Regional Conference recommended, “State 
and lesser political subdivisions should be encouraged to employ funds for 
the establishment of airports, airways and aids to air navigation.” 

8 See Footnote No. 7, above. 

9. The New England Regional Conference added the phrase, “and to 
arrange for similar marking of railroad lines.” The Middle Atlantic States 
Regional Conference made no recommendation on this point. 
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a. Suitable zoning of areas contiguous to airports and/or 
landing fields to insure their continued usefulness and 
safety of operation to the general public.?® 

b. Location of airports and/or landing fields with respect 
to existing and probable future surface transportation 
facilities." 


4. A policy of exempting aircraft fuel from gas taxes is rec- 
ommended, and where such taxes are levied, their prompt refund 
or the utilization of at least the amount thereof for aviation pur- 
poses is favored.’* 


5. The assistance being given by the United States Post Of- 
fice Department to the development of both domestic and foreign 
air transport by private American capital is endorsed.'* 


6. Chambers of commerce, with the cooperation of the avia- 
tion industry, should undertake to familiarize the public, particularly 
the business men, with all local aerial operations and facilities to- 
gether with the services rendered by the Air Transport System of 
the United States and with its value to American business, and com- 
munities not located on air transport routes should utilize existing 
means of transportation in connection with air lines, looking toward 
the development of sufficient patronage to warrant direct airline 
service.'* 





10. The New England Regional Conference recommended: “Suitable 
Zoning of areas contiguous to airports to insure their continued usefulness.” 
The Middle Atlantic States Regional made no recommendation on this sub- 
ject 
‘ll. The New England Regional Conference recommended: “Location 
of airports with respect to existing and probable future ground and water 
transportation facilities.” The Middle Atlantic States Regional Conference 
made no recommendation on this subject. 

12. The Southwestern Regional Conference recommended: “a policy of 
exempting aircraft fuel from gas taxes.” The Northern Central States and 
the Northwestern Regional Conferences recommended: “A policy of ex- 
empting aircraft fuel from gas taxes, or where such taxes are levied, favors 
the adoption of a facile system of refund of such taxes.” The New Eng- 
land Regional Conference recommended: “Favors a policy of exempting 
aircraft fuel from state gas taxes.” The Middle Atlantic States and the 
— States Regional Conferences made no recommendations on_ this 
subject 

13. The Southwestern Regional Conference urged: “Upon the Post 
Office department the continued development of domestic and foreign air 
transport by private American capital and endorses the provision of the 
McNary-Watres Bill looking to the extension of air mail service, especially 
that to cities now off the regular air mail routes.” The Middle Atlantic 
States Regional Conference recommended that: “The several departments 
of the Federal Government continue their active and constructive coopera- 
tion with industry.” 

The recommendation of the New England Regional Conference on 
this subject was more general, it read: “Recommends that chambers of com- 
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7. Chambers of commerce and other commercial organizations 
throughout the United States should form representative and quali- 
fied aviation committees for the purpose of stimulating and promot- 
ing the development of aeronautics within their respective commu- 
nities and to cooperate in the administration of municipal airports. 
In this connection attention is invited to the Chamber of Commerce 
Air Manual prepared by the Committee on Aeronautics of the Cham- 
ber of Commerce of the United States as an aid to commercial or- 
ganizations and others working for the promotion and improvement 
of commercial aeronautics.*® 


8. In view of the demonstrated commercial possibilities of 
dirigible airships as applied to overseas operation, and of the vast 
supply of non-inflammable helium lifting gas found only in the 
United States. 

a. The policy of the Federal Government in developing 
dirigible airships for military use is commended, and 
completion of the present airship construction program 
of the Navy Department as an aid to the development 
of overseas commercial air transportation is urged.*® 

b. It is recommended that the Federal Government per- 
mit the exportation of helium gas for use in airships 
abroad in so far as consistent with a policy adequately 
protecting American commerce and industry and insur- 
ing the National Defense.’’ 


9. To the generally accepted recommendations, the New Eng- 
land Regional Conference added: In view of the comprehensive 
and detailed inspection required by the Department of Commerce 
before issuance of a certificate of authority to operate in interstate 





merce undertake to familiarize business men with the services rendered by 
the Air Transport System of the United States and with its value to Ameri- 
can business, and urges communities not located on air transport routes, to 
utilize existing means of transportation connecting with air lines looking 
toward the development of sufficient patronage to warrant direct air line 
service.” The recommendation of the Middle Atlantic States Regional Con- 
ference read: “Cooperation be extended to the aviation industry in bringing 
to the business men of every community a greater familiarity with the exist- 
ing aviation services and their value to American business in expediting both 
domestic and foreign trade, as a major aid in the economic progress of our 
country.” 

15. The Northern Central, the New England and the Middle Atlantic 
States Regional Conferences made no recommendations on this subject. 

16. The Southeastern, Southwestern and Western Regional Conferences 
added “and favors Federal legislation to encourage private enterprise in the 
development of lighter-than-air services.’ 

17. The New England and Middle Atlantic States Regional Conferences 
made no recommendations on this subject. 
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passenger air transport service, state legislatures be discouraged 
{rom the requirement of certificates of convenience and necessity 
for such air transport lines operating within their borders. 


10. The Southwestern Regional Conference placed itself on 
record as discouraging all forms of public acrobatic exhibitions and 
the undesirable publicity attendant thereof which tends to prejudice 
public opinion against the safety of aviation, and also goes on record 
as encouraging ethical and dignified forms of publicity promoting 
aviation in its worthy phases."® 


11. The Middle Atlantic States Regional Conference urges: 
“The unrestricted use of public waters by aircraft be permitted 
when not in conflict with Department of Commerce Air Regula- 
tion.””?® 


12. The Western States Regional Conference urged: “The 
coordination of federal and state systems of airways with a view 
to extending the airway network of the country, and also urged 
the federal government to avail itself of the facilities which may 
exist in the highway organizations of the various states to this end.” 





18. The Western States Conference recommendation contained the fol- 
lowing words inserted after the word exhibitions: “not in conformity with 
federal regulations, as well as air races within a closed circuit over airports.” 

19. The recommendation of the New England Regional Conference read, 
“Realizing the extensive opportunities afforded within New England for the 
use of amphibians and seaplanes, it urges that no restrictions be placed on 
aircraft, pe from inland waters, or while engaged in landing at, or 
taking off from, an established airport, except such as may be embodied in 
the Federal Air Traffic Rules, and the Uniform Airport Field Rules, recom- 
mended by the Department of Commerce.” 





STATE REGULATION OF RADIO* 
Cot. THap H. Browny{ 


Just a word about regulation of radio by states. Radio com- 
munication is regulated by the Federal Government under the com- 
merce clause of the Federal Constitution. As I pointed out earlier 
in my remarks, the courts have held that radio communications are 
all interstate commerce and as a practical matter it is recognized 
that all such communications are either actually transmitted inter- 
state or, if possible to confine the effects of a radio station within 
the borders of a single state, interfere with signals coming into 
that state from stations located beyond its borders. This is so 
because of the congestion in the spectrum—each frequency being 
occupied and used. The United States Government, therefore, must 
of necessity regulate radio communication so as to prevent inter- 
ference as far as possible and maintain the efficient use of radio 
throughout the nation. Moreover, radio is a problem of world- 
wide importance and treaties have been made to which the United 
States is signatory. This is another reason why the Federal Gov- 
ernment may regulate radio communication to the exclusion of the 
states. From this, it is readily seen that there can be no place for 
state laws which attempt to say who may operate a radio station 
or what power it may employ or what frequency it may occupy. 
Hundreds of letters are received by the Federal Radio Commission 
from owners of radio receiving sets whose reception of radio pro- 
grams have been impaired or destroyed through avoidable inter- 
ference of a local character. One state—Maine—and many munici- 
pal governments have adopted measures for the purpose of prevent- 
ing such interference. Some state have laws which provide that 
ordinances of certain municipalities must have the approval of the 
State Legislature before they are valid. An ordinance to regulate 
and prevent interference with radio reception was adopted by a 
municipality in Iowa but failed of approval by the Legislature. If 
the Constitution of a state will permit enactment of such a law 
the Legislature could authorize municipalities to adopt ordinances 





*From an address delivered at the Annual Meeting of the National Asso- 
ciation of Broadcasters, Nov. 17, 1930. Col. Brown’s address reviewed the 
legal phase of radio regulation and the status of present radio regulation. 

+Col. Brown is General Counsel of the Federal Radio Commission, and 
member of the Editorial Board of the Journat or Am Law. 
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where necessary to prevent interference with radio reception by 
appliances and apparatus which, when operating, tend to impair 
such reception. It would seem that because of the diversity of 
causes of such interference, a state law authorizing the municipalities 
within it to adopt ordinances for this purpose would be preferred 
to a general act state-wide in scope. This would allow the munici- 
palities to work out their own particular problems and to take into 
consideration the sources of such interference. 

What I have said with reference to laws and ordinances having 
as their purpose the prevention of interference with radio reception 
is, generally speaking, applicable to statutes with respect to the opera- 
tion of noise amplifying apparatus including loud speakers. Many 
cities have sought ways and means of preventing the operation of 
such apparatus so as not to interfere with the peace and quiet of 
the community and to prevent one from becoming a nuisance in 
wrecking the nerves of his neighbor. It is believed that such laws 
are desirable and they depend for their validity entirely on the 
Constitution and legislative acts of the several states. 

Two states have enacted laws to prevent libel and slander over 
the radio. These states are Illinois and California. The Radio 
Act of 1927 makes the broadcasting of indecent, profane, or ob- 
scene language a crime. These two are So closely related that laws 
with respect thereto might be considered together. Although many 
radio stations send energy into states other than that in which they 
are located, the speech or music may not be received beyond the 
borders of the state. It is doubted, however, that the Congress 
may enact a valid law making libel and slander or the use of in- 
decent, profane or obscene language a criminal offense unless the 
objectionable language is received in a state other than that from 
which it radiates. The states, therefore, may well inquire into the 
desirability of enacting laws to prevent such objectionable use of 
the radio and it is believed that laws for this purpose would find 
almost the unanimous endorsement of the listening public. In the 
case of Robert Duncan, to which I referred a moment ago, con- 
victed in a Federal Court for broadcasting indecent, profane and 
obscene language in violation of the Radio Act of 1927, the evi- 
dence showed that it was received outside of the state in which 
the station was located as well as within it. To secure a conviction 
under the Radio Act for this offense, it is necessary to prove re- 
ception of the objectionable language in actual interstate transmis- 
sion. The states, therefore, could render a valuable service to the 
millions of radio listeners by enacting laws to prevent libel and 
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slander or the use of indecent, profane or obscene language over a 
radio station in intra-state commerce. Convictions would be easier 
because the evidence would be more easily procured. I believe that 
such laws are desirable and that they should be rigidly enforced 
once they are on the statute books. 

The Federal Radio Commission has not considered radio broad- 
casting stations as public utilities. Its policy, however, with respect 
to commercial radio telegraph stations, has been to regard them 
as public utilities and to impose upon a licensee the duty to serve 
all alike and without discrimination. The very nature of the two 
services necessarily makes for a different policy with respect to 
them. Radio broadcasting stations could not provide enough time 
to allow every American citizen to use them; therefore, it is not 
conducive to public interest that broadcasting stations be considered 
public utilities in the sense that they must serve all comers equally. 
In radio broadcasting the emphasis has been placed on the receiving 
end. The millions of radio listeners are interested in what they re- 
ceive and the ratio between the listening public and those interested 
in broadcasting programs is probably twenty to twenty-five thousand 
to one. In commercial point-to-point radio telegraphy, however, the 
emphasis is placed on the transmitting or sending of the message 
for a particular individual and hence the difference in the considera- 
tion given to the two services. 

The Radio Commission has found that the laws of many states 
have not kept up with the rapid pace set by science. It has been 
necessary for the Commission to write restrictions and conditions 
into licenses issued to companies engaged in commercial radio teleg- 
raphy, which might well be imposed upon the licensee by the laws 
of the state in which corporate charter was procured. It has, for 
instance, been necessary to provide in licenses that the licensee 
should receive and transmit in turn messages offered to the licensee 
without discrimination. The public is not acquainted with this 
service of radio to the extent it is with radio broadcasting, despite 
the existence of the great number of stations engaged in this charac- 
ter of service scattered all over the United States. If the State 
Legislatures would enact laws under which corporate charters are 
issued requiring that stations engaged in point to point radio teleg- 
raphy to assume the status of public utilities and serve every one 
in need of or desiring to use the facilities of the licensee, as the 
wire line telegraph companies are required to do, a step forward 
would be marked in the regulation of radio communication. 





THE LIEGE CONGRESS OF THE INTER- 
NATIONAL COMMITTEE ON 
WIRELESS TELEGRAPHY 


Joun W. Guiper* 


Seventeen nations and the League of Nations were officially 
represented at the Fourth Juridical Congress of the International 
Committee on Wireless Telegraphy. Several other nations, includ- 
ing the United States, were unofficially represented. The American 
Section of the International Committee had two representatives at 
the meeting, one of whom, Colonel Samuel Reber, was elected a 
Vice-President at the first session of the delegates. 

The American Section sent to the Congress, a carefully pre- 
pared report of its position on each of the questions to be discussed 
at the meeting. This report, which was printed in both English 
and French, was furnished to all of the delegates, and was entirely 
successful in the sense that it clearly presented the American view- 
point, in a permanent form. The American Report was frequently 
cited in the discussions. 

The Congress was held under the patronage of the Belgian 
Government, and the delegates met for their sessions at the Uni- 
versity of Liege. At the opening session M. Forthomme, the Bel- 
gian Minister of Posts and Telegraph, greeted the delegates, and 
expressed the interest of the Belgian Government in the work of the 
International Committee. 

M. Ernest Mahaim, a professor at the University of Liege, 
and a former Minister, was chosen as President of the Congress. 
In addition to Colonel Reber, the delegates elected as Vice-Presidents 
M. Bahman Khan of Belgium, M. Henryck Konig of Poland, and 
M. Mellet of France. M. Robert Homburg, the able and active 
founder of the International Committee, retained his post as Re- 
porter-General, and M. Georges Dor, of Liege, was made Secretary- 
General. 

*Member of the District of Columbia Bar; Unofficial Observer at the 


Liege Congress for the American Bar Association and the Am Law Inst1- 
TUTE; Delegate of the American Section. 


1. The drafting committee which prepared this report was constituted 
as follows: Louis G. Caldwell, Chairman; Commander T. A. M. Craven, 
U. S. N., Gerald C. Gross, Howard S. Leroy, and William R. Vallance. 
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COMMITTEE ON WIRELESS TELEGRAPHY 
The following voeux were adopted by the Congress :? 


I.—TERMINOLOGY 


Amateur—Any person using in a lawful manner an experi- 
mental transmitting station for scientific purposes and not for 
profit. 

Antenna—An electrical conductor or assemblage of conductors 
serving to radiate or to receive electromagnetic waves. 

Call—Procedure used by a station for the purpose of opening 
radio communication with other stations. 

Distress Call—The special procedure used by a station in case 
of distress to communicate with other stations. 

Interference (Brouillage)—Confused reception due to natural 
electromagnetic disturbances, undesired signals or other causes. 

Correspondence—Exchange of radioelectric communications be- 
tween two specified stations (or posts). 

Distress—The state of a vessel, aircraft or any other vehicle 
which is threatened by grave and imminent danger requiring im- 
mediate assistance. 

Stand-By (Ecoute)—Preparation made by a station (or post) 
to be ready for reception either continuously or for a specified 
period. 

Emission—The radiation of electromagnetic waves in a fixed 
or variable direction by a station (or post). 

Call Letter—Registered formula enabling a station (or post) 
to be identified. 

Electromagnetic Waves—Phenomenon of propagation through 
the ether of an electromagnetic effect. 


(a) Continuous waves: 


(1) Waves which in their permanent state are periodic, 
namely, their successive oscillations are identical. 

(2) Keyed continuous waves: Continuous waves whose 
amplitude or frequency is varied by telegraphic keying. 

(3) Continuous waves modulated at audible frequency: Con- 
tinuous waves whose amplitude or frequency is varied in accordance 
with a periodic law of audible frequency. 





2. For a full statement of the nature of the International Committee on 
Wireless Telegraphy; its action at the First (Paris), Second (Geneva), and 
Third (Rome) Juridical Congresses; the formation and subsequent activities 
of the American Section of the International Committee, and other data, see 
article by Louis G. Caldwell, former General Counsel of the Federal Radio 
Commission, Air Law Review, Vol. 1, Number 2, Page 211. 
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(4) Continuous waves modulated by light or sound: Con- 
tinuous waves whose amplitude or frequency varies with the charac- 
teristic vibrations of sound or light. 


(b) Damped waves: 


Waves composed of successive trains whose amplitude of os- 
cillation after having reached a maximum then gradually decreases. 

Radio Communications—Transmission by any electromagnetic 
procedure whatever of writing, signs, signals, images or sound of 
every nature to one or more specified stations (or posts). 

Broadcasting—Transmission of sounds or images by a radio- 
electric method for use of the public. 

Radiobeacon—A special station whose emissions are intended 
to allow a mobile receiving station to determine its course or bear- 
ing with respect to the geographical position of the radiobeacon. 

Radiotelegraphy—Communication of texts by means of conven- 
tional signs. 

Radiotelephony—Radio communication of speech or sound. 

Radiotelegram—A telegram transmitted through all or part of 
its routing by radioelectric means. 

Reception—The act of picking up radioelectric waves by a sta- 
tion (or post). 

Transmission—Procedure used to change images, writings, sig- 
nals or sound into radioelectric emissions for the purpose of com- 
munication or broadcasting. 


II.—DraFtT FOR AN INTERNATIONAL CONVENTION 


Wuereas, The International Committee should be in possession 
of a draft for an International Convention concerning broadcasting : 

THE CoNGREss invites the INTERNATIONAL COMMITTEE to draft 
a project for international broadcasting regulations with a view to 
submitting it to the next Conference to be held in Madrid in 1932, 
and consequently to hold its next meeting before that date. 


III.—Tue Protection or Emissions, AND UNFAIR COMPETITION 


The Coneress, confirming the resolutions adopted by the previ- 
ous Congresses of the International Committee of Radiotelegraphy 
at Paris, Geneva and Rome, and 

Wuereas, It may be lawful from the point of view of civil 
law, subject to the rights of authors, interpreting artists and ex- 
ecutants, to receive broadcast emissions for the purpose of private 
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audition, it is, on the other hand, unlawful to use knowingly and 
without previous authorization, emissions of a certain privative 
character for commercial purposes, 

Resotves, That Par. 3, Article 10, of the Paris Convention 
(as revised at The Hague in 1925) concerning the protection of 
industrial property be completed by a third paragraph, reading as 
follows: 

“Any use of a broadcast emission for commercial purposes 
without the previous authorization of the transmitter.” 


IV.—PrROTECTION OF BroaDCcAST EMISSIONS 


Confirming the Resolutions adopted at the Rome Congress and 
considering the necessity of insuring the protection from the point 
of view of civil law of broadcast emissions and of having recourse 
to the rules of common law in so far as they concern facts constitut- 
ing a misdemeanor or minor infraction and being aware, on the 
other hand, that the facts constituting an abuse of rights and an 
attack on neighborhood relations are not penalized in all countries 
and in the same manner (when so penalized). 

THE Conaress expresses the wish that the nations should make 


provision for civil penalties in favor of the users of broadcasting. 


V.—INsULT, SLANDER AND THE RIGHT OF REPLY 


Wurreas, No matter from what point of view the general 
interests of broadcasting be considered, either from the intellectual 
and educational point of view or the economic point of view, it is 
necessary that the rights protecting human personality and guarantee- 
ing at the same time individual liberty and the liberty of opinion 
should be extended to the question of broadcasting, and 

Wuereas, In particular the rules for the repression of insult 
and public slander and such as establish the right of public reply 
analogous to the existing legal or customary rights applicable to the 
press, should be recognized by all countries as far as broadcasting 
is concerned. 


THE Concress RESOLVES: 


That, in order to permit the application of the aforesaid prin- 
ciples, the nations should take the necessary steps to keep in such 
manner as they may deem most efficient a permanent and indisput- 
able record of the words uttered at the time of their audition. 
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VI.—CoLLectTion or AuTHorRS’ ROYALTIES AND PARTITION THEREOF 


The Congress decided to place on their next Agenda a compara- 
tive study of the question of authors’ broadcasting royalties in 
various countries. 


VII.—Roya.TIies oF INTERPRETING ARTISTS AND EXECUTANTS 


THE Concress REsOLveD THAT: 


The broadcasting of a literary or artistic work should not be 
possible without the consent of the interpreting artists or executants. 

In default, however, of any stipulation to the contrary in their 
contracts, the interpreting artists and executants shall be presumed 
to have authorized radioelectric transmission. 

The owners of transmitting, relaying, or retransmitting stations 
shall pay an additional remuneration to the artists whose interpreta- 
tions are transmitted, retransmitted or are otherwise used by the 
said owner. 

Even after having received the remuneration provided for, and 
in spite of any stipulation to the contrary, the artist shall always be 
entitled to forbid transmissions or retransmissions of such a nature 
as to damage his reputation. 

The fact of recording or broadcasting the interpretation of any 
work without the artists’ knowledge and of deriving profits there- 
from shall be considered as a misdemeanor. 

The Congress decided to transmit this resolution to the Bureau 
International du Travail and expressed the hope of seeing the latter 
continue the study of the question of the rights of interpreting 
artists and executants so far as concerns broadcasting and mechanical 
reproduction with a view to succeeding shortly in the drafting of 
an International Convention. 


VIII.—INTERNATIONAL STATUTE FOR RADIOTELEGRAPHERS 


THE ConGress RESOLVED: 


1) That a complete Statute, comprising all the regulations 
regarding the conditions of work of radiotelegraphers employed on 
craft engaged in maritime navigation, excluding ships of war, should 
be formulated and published in each country. 

2) That the B. I. T. should be asked to continue the study 
of the international status of radiotelegraphers in the merchant 
marine and that this study should be directed specially on the 
following points: 
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A) To what classes of personnel (staff, petty officers, 
etc.) should radio operators be assimilated? 

B) Is a period of service as ship operator necessary be- 
fore a radiotelegrapher can be placed in charge of a 
station? If so, how long should such period be? 

C) Should the captain of a ship be forbidden to give op- 
erators tasks not forming part of the radiotelegraphic 
service? 

D) Should the use of the radio direction-finder be ex- 
clusively limited to radiotelegraphers? 

3. That the following wishes should be taken into considera- 
tion: 

(1) That radiotelegraphers in the merchant marine should 
be classed as sailors. 

(2) That the interested parties and the competent authori- 
ties in each country should continue actively the study 
of the question concerned with the use of the auto- 
matic distress call device, with a view to arriving as 
soon as possible at a positive solution of this question. 


IX.—Various WISHES 


THE Concress EXPRESSED THE FOLLOWING DESIRES: 

1) That the International Committee of Wireless Telegraphy 
should study the question of radiotelegraphers on board aircraft, 
together with the Comité Juridique International de l’Aviation and 
all other competent bodies. 

2) That there be examined the opportunities of adopting for 
each item of broadcast programs, of a national call letter (for ex- 
ample the allocation to each state of a musical instrument)—which 
would permit the identification of each transmitting station—the 
manner of using the call letter being left to the states. 

3) That there should be proceeded with the study of the vari- 
ous system of operating broadcasting service in the various states, 
their advantages and their inconveniences. 

The complete stenographic transcript of the proceedings of the 
Congress will, in due course, be published by the Revue Juridique 
International de la Radioélectricité.* This journal, which is edited 
by M. Homburg, is the official publication of the International 
Committee. 





3. Published quarterly by Recueil Sirey, Paris. 
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EDITORIALS 


LORD THOMSON OF CARDINGTON 


When the R-101 crashed to earth in France recently, she car- 
ried to his death one of Aviation’s world leaders and a prominent 
and helpful member of the Editorial Advisory Board of this pub- 
lication. Secretary of State for Air in Great Britain, Lord Thom- 
son was nearly as well known outside the border of his own land 
as within. Ever since he left military college to “join up” with the 
Royal Engineers in 1894, he has been serving his King and making 
stout personal friends all over the world. 

But three short years ago, he was in Chicago, representing Great 
Britain at the International Air Conference called by President 
Coolidge. It was our privilege to know him then, and later on in 
the days at Washington—and in the trip to Kitty Hawk to unveil 
the memorials celebrating the twenty-fifth Anniversary of the 
Wright Brothers first flight. 

Human, sympathetic, considerate, able, brave, charming—those 
and many more adjectives spring to mind and fit Lord Thomson 
admirably. But words can paint only a feeble picture of such a 
man. By his deeds must he be known. No one can study the de- 
velopment of Aviation in Great Britain from the time Lord Thom- 
son took over its direction without gaining a conviction that he was 
truly a great man as well as a fine friend. 

He will be missed in the Councils of his King. In his great 
circle of friends international, his chair can never be filled. 

Reep G. Lanpis. 


NEW EDITORIAL BOARD MEMBERS 


The membership of the Editorial Advisory Board has been 
materially strengthened by the addition, in aeronautical law, of M. 
Edmond Sudre, the Secretary-General of the Comité International 
Technique d’Experts Juridiques Aériens, Mr. Elmer McD. Kintz, 
Chief, Legal Section, Department of Commerce, Aeronautics Branch 
and Margaret Lambie, of the District of Columbia Bar and, in radio 
law, of Mr. John W. Van Allen, General Counsel of the Radio 
Manufacturers Association, Mr. Ralph F. Colin, General Counsel, 
Columbia Broadcasting System, Mr. Philip G. Loucks, Managing 
Director of the National Association of Broadcasters and Member 
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of the District of Columbia Bar, Mr. Paul M. Segal, formerly As- 
sistant General Counsel of the Federal Radio Commission, and Mr. 
Irvin Stewart of the Treaty Division of the Department of State. 

With the publication of the JourNat or Rapio Law, the present 
editorial board will be divided according to the interests represented 
by the members. 


THE JOURNAL OF RADIO LAW 


For some time there has been a feeling that the increasing field 
of radio law required a separate journal devoted exclusively to its 
own problems, Further, in considering the desirability of such a 
move, there is valuable precedent. In Germany, the Archiv fiir 
Funkrecht has been edited by Dr. Willy Hoffmann for three years, 
while in France the Révue Juridique Internationale de la Radio- 
électricité, edited by Dr. Robert Homburg, has been published for 
seven years. The former is published bi-monthly; the latter is a 
quarterly. 

Up to and including the present issue, the JouRNAL oF AiR Law 
has endeavored to present the most important material current in 
both fields, but, beginning with the next issue, there will be a di- 
vision of subject matter which will result in the continuation of the 
Journat or Air Law devoted to aeronautical law and questions 
of air property rights, and the publication of a new JOURNAL OF 
Rapio Law. The editorial board will be divided, and the JourNAL 
oF Rapio Law will have the able leadership of Louis G. Caldwell 
as editor-in-chief. Both journals will be sponsored by the Air Law 
Institute, and will be edited by the law Schools of Northwestern 
University and the University of Southern California. Other in- 
stitutions will doubtless join in the publication of the new journal 
as has been done in case of this journal. 

The board of editors of the JourNaL oF Rapio Law will in- 
clude the recognized experts in every branch of radio law and will 
make possible a high-grade legal publication devoted to the radio 
interests. 


WASHINGTON CONFERENCE ON UNIFORM 
AERONAUTICAL REGULATORY LAWS 
During the two days, December 16-17, delegates from nearly 
forty states met at the National Conference on Uniform Aeronautic 
Regulatory Laws. 
Called at a most opportune time, just prior to the meeting of 
the various state legislatures, the purpose of the conference, as 
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explained by Col. Clarence M. Young, Assistant Secretary of Com- 
merce for Aeronautics, was not to pass resolutions as had been 
done previously, but to present the best thought on certain specified 
topics and offer these subjects for general discussion and informa- 
tion. The topics considered were the following : (1) Uniform 
basic regulatory state air law, (2) Adoption of Federal Air Traffic 
Rules by the states for purposes of local enforcement, (3) Methods 
of local enforcement, (4) State enabling acts for airport acquisition 
and control, and (5) Importance of uniform airport field rules. 

The morning sessions were given over to the presentation of 
papers, with the afternoon periods devoted to open discussion by 
the delegates. During the first day, the attention centered on the 
relation between aeronautical growth and air legislation and regula- 
tion, while the second day was spent on problems of enforcement. 
A full report of the proceedings is being prepared by the Department 
and will be made available to all interested. Col. Young and the 
other members of the Aeronautics Branch are to be congratulated 
on the very effective way in which the conference was handled, and 
for its real contribution to aeronautical law development. 
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INTERNATIONAL JURIDICAL COMMITTEE OF AVIATION* 


The Ninth Congress of the International Juridical Committee of Avia- 
tion held in Budapest on September 29 to October 3 was attended by repre- 
sentatives of twenty-two countries. The following resolutions concerning 
“seadromes” and crimes committed on board aircraft in international flight 


were adopted: 


Navigation Above the High Seas: Airports 

(1) Any airport on the high seas for purposes of air traffic, whether 
the property of an individual or of a state, may be established on the high 
seas only under the authority and responsibility of a state, whether or not 
the state has a sea coast. 

(2)) The state under whose authority such an airport is established on 
the high seas shall regulate the conditions of admission and use of the air- 
port. If such airport is open to the public, there shall be no discrimination 
between aircraft based on nationality. 

(3) States shall make known to each other their respective plans for 
establishing airports on the high seas. 

If, within a reasonable time, a state shall oppose any plan, the complaint 
shall be referred to the League of Nations for decision. 


If, for any reason the League of Nations cannot properly consider the 
matter, or if it is unable to settle the difficulty, the parties shall resort to 


compulsory arbitration. 


Criminal Jurisdiction of Air Law 

(1) Criminal acts committed on board aircraft shall come under special 
jurisdiction; the criminal jurisdiction of air law. 

(2) The criminal jurisdiction of air law belongs on the one hand to the 
state of the flag of the aircraft, and on the other hand to the state flown 
over by the aircraft. 

(3) The scope of criminal jurisdiction of air law is the same as that 
of territorial jurisdiction. 

(4) The criminal jurisdiction of air law does not exclude repression on 
other bases than those of territoriality. 

(5) When the aircraft does not have the nationality of the subjacent 
state, the one of the two competent states having the custody of the prisoner 
has priority of jurisdiction. 

(6) When other states are concerned, competence is governed by pri- 
ority of special jurisdiction of air law, and the special jurisdiction of crim- 
inal air law is governed by priority of the law of the flag, unless: 

(1) the act is such as to endanger the safety and public order of 
the subjacent state, 
(2) the act injures the inhabitants of the subjacent state. 





*Translation furnished by Margaret Lambie, who acknowledges informa- 
tion received from the Aeronautics Trade Division, Department of Commerce, 


Washington, D. C 
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(7) <A state which does not permit extradition of its nationals shall 
punish them when they return to its territory after having incurred liability 
on board a foreign aircraft for a breach of criminal law. 


This provision applies only when extradition of an alien cannot be granted. 


INTERNATIONAL LAW ASSOCIATION: REPORT OF THE 
AERIAL LAW COMMITTEE* 


The International Law Association held its Thirty-sixth Conference in 
New York, September 1 to 10, under the auspices of the American Branch 
of the Association. The Conference was attended by a representative number 
of lawyers from many nations, and was presided over by John W. Davis, 
President of the American Branch. Dr. Walter Simons, former Minister of 
Foreign Affairs, Germany, was in charge of the session which discussed the 
report of the Aerial Law Committee. 

The main work of this Committee, of which H. F. Manisty is chairman 
and William Latey is Convener, has been the drafting of codes oi civil and 
criminal law in respect to aerial navigation supplementing the Convention for 
the Regulation of Air Navigation of 1919. These codes were approved by 
the Stockholm Conference of the International Law Association in 1924, and 
were brought to the attention of the International Commission for Air Navi- 
gation (see Report of the Committee, Vienna Conference Report, 1926, 
p. 469). No international convention has been passed accepting these or any 
other codes. Following a resolution of the Stockholm Conference for the 
deletion of Article 5 of the 1919 Convention (viz., restricting the flight over 
the territory of contracting states by aircraft belonging to non-contracting 
states) a protocol was adopted whereby the article was amended so as to 
minimize this restriction. 

The report discussed briefly the Pan-American Convention for Com- 
mercial Aviation signed at Havana, February 15, 1928, and the diplomatic 
conference held at Warsaw in October, 1929, as well as the Conference of 
the International Commission for Air Navigation held in Paris, June, 1929. 

The Aerial Law Committee of the International Law Association confines 
itself to suggesting legal principles for general application where they are not 
now generally recognized, and to reducing as far as possible the conflict of 
national laws. The Committee had considered the comprehensive proposals 
of Dr. Herman Doéring for an international air navigation convention. 

The recommendations of the Aerial Law Committee were slightly modi- 
fied at the Conference in New York and were adopted as follows: 

(1) It is desirable that all countries of the world should agree to an Air 
Navigation Convention for the control and conduct of air traffic, and 
that all States should co-operate in bringing about such a compre- 
hensive international agreement. 

(2) Each contracting party, when not a belligerent, should undertake to 
accord in times of peace freedom of innocent passage above its 
territory to private aircraft of the other contracting parties pro- 
— that the conditions laid down by the Convention are complied 
with. 

(3) Air craft operated by concerns authorized to run regular lines of 
transport should carry the special uniform marks provided for them 
in addition to the prescribed nationality and registration marks. 





*Reported by Margaret Lambie. 





THE JOURNAL OF AIR LAW 


(4) An international regulation should be framed regarding the seizure, 
attachment or detention of aircraft and the prevention thereof by 
suitable guarantees. 

(5) Any person who wilfully or negligently disturbs the safety of opera- 
tion of air navigation by damaging, destroying or removing plant, 
means of conveyance or other objects which serve the purposes of 
aerial traffic, by the preparation of obstructions during the flight, 
by false marks or signals or in any such way and thereby occasions 
a danger to life and limb or the property of others should be 
punished. The contracting parties should agree to undertake to pro- 
mote appropriate legislation in so far as it does not already exist. 

The Committee, however, considers that in a juridical sense the Air Con- 

vention of 1919 must be regarded as holding the field, though they are anxious 
to see it supplemented by the code of aerial law already adopted by the Inter- 
national Law Association, and by embodying therein the principles recom- 


mended above. 


FOREIGN CASES ON AERONAUTICS* 
(1) Fremont v. Societé Sabena? 


1. Unfavorable atmospheric conditions do not constitute a case 

of “accident” or force majeure, when they may ordinarily be fore- 

seen and when they do not exceed the normal risks of the air. 

_ 2. The clause, referring to the general conditions of transporta- 

tion of merchandise in Europe, established by the International Air 

Traffic Association, by the terms of which the transporter “has the 

right to reship the merchandise by another carrier” does not con- 

stitute a mere right of choice. Its obligation in such case is alter- 

native. When it finds it impossible to effectuate the transport by 

air, the transporter ought to entrust the merchandise to another 

carrier. In any event, in the case of perishables, it ought at once to 

ask the shipper for instructions upon discovering that the transporta- 

tion is impossible. 

JUDGMENT 

THE Court: Whereas, by oral agreement of December 22, 1928, the Sabena 
Company agreed to transport, by plane, from Brussels to London, a case 
containing natural flowers, which had been entrusted to it by the plaintiff; 

Whereas, December 24, 1928, the defendant notified the plaintiff that the 
flowers had not been transported and that they were shipping back the 
package ; 

Whereas, in the interval, and as the defendant might have foreseen, the 
flowers in question faded and lost all value; 

Whereas the plaintiff demands damages today in the total sum of 1,140 
fr., on the following account: 


Value declared on the package , 
RIMES RUD ay isis Siig Graica Wiis wee SAR REE 80.50 fr. 
Loss of profits fr. 
Divers cost sustained 5o:50) fr. 
And whereas the defendant alleges that it was excused from the per- 
formance of the obligation with which it was charged by reason of the 





*The following four cases were translated by William C. Wines. 
(1) Tribunal de Commerce de Bruxelles (14e Chambre) January 14, 
1929. Reported in Droit Aérien (Apr.-May-June, 1930) p. 353. 
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occurrence of a fortuitous event and force majeure consisting in the atmos- 
pheric conditions which precluded aerial navigation the 22nd, 23rd and 24th 
of December 1928. 

And whereas (as it further alleges) according to the terms of the 
verbal agreement between the parties (and which referred to the general 
conditions of transportation by air in Europe, established by the International 
Air Traffic Association) it, for one reason or another, it could not ship or 
transport the merchandise, by way of the air, it had the right to ship the 
merchandise by another carrier, but without being obliged to effectuate the 
transportation by a third party; 

And whereas, according to its intendment, the clause invoked was merely 
optional, it could not be held liable for having retained the merchandise, 
since the circumstances did not permit it to transport the merchandise by 
plane into England; 

And whereas it is contested that one can see in the atmospheric condi- 
tions a case of force majeure; 

And whereas the international juridical committee of aviation, in its 
session of October 27, 1927, decided that the atmospheric conditions in the 
transportation of persons or goods would not be considered as a case of 
force majeure, relieving the carrier of its liability (Revue juridique inter- 
nationale de la locomotion aérienne, 1928, page 81); 

Whereas it has been contended, in support of this argument, that, in 
transportation by air, the risks derived from atmospheric conditions con- 
stitute the normal risks of the route, and cannot be considered as unfore- 
seeable; that the duty is upon the carrier to foresee them, and if he cannot 
do so, to assume the consequences (Ripert, La force majeure dans les trans- 
ports aériens; Revue juridique internationale de la locomotion aérienne, 1928, 
page 6) ; 

Whereas the notion of fortuitous case or of force majeure implies the 
union off two conditions: 

(a) That the event constituting a fortuitous circumstance or force 
majeure escapes all foresight; 

(b) That it constitutes an insurmountable obstacle to the performance 
of the obligation by the obligor (Colin and Capitant, Droit civil, 1920, Vol. 
Ep. Eh): 

That, from the moment when the event can be “normally” foreseen by 
the obligor, the event ceases to be a fortuitous circumstance, or a force 
majeure and does not relieve him of his obligation (cassation fr. req. 15 juin 
1911, Dalloz périodique, 1912, I, 181): 

That unfavorable atmospheric conditions enter into normal contemplation, 
of which the carrier can and ought to take account in aerial navigation; 

Whereas, nevertheless, it may be considered that in the actual state of 
the aviation, that it could not have been within the actual contemplation of 
the shipper and the carrier, that the transport of the merchandise entrusted to 
the latter should be accomplished without regard to the conditions of the 
weather ; 

That it is in conformity with the implied intention of the parties to admit 
that in the case where the transportation presents abnormal dangers, regard 
being had to the fragile nature of aircraft, the carrier is not bound to 
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undertake a particularly dangerous voyage (Tissot, de la responsabilité en 
matiere de navigation aérienne, Paris, 1925 page 68); 

Whereas it appears from a verbal declaration of the director of the 
Royal Meteorological Institute of Belgium, of January 8, 1928, that the 
meteorological observations are summed up as follows: December 22, the 
morning foggy, good weather on the East of England; in the afternoon rain 
and low clouds, on the East of England and the North Sea; December 23, 
low clouds and rain up to the beginning of the afternoon, to and including 
the regions around Brussels; December 24, morning bad, low visibility and 
clouds at Brussels, fair weather on the North Sea; 

Whereas it cannot be inferred from these observations that the voyage 
from Brussels to London presented particularly grave dangers during the 
days of the 22nd, 23rd and 24th of December; 

That in truth the poor visibility created by the occurrence of rain and 
clouds prevented the aviators from steering by landmarks, but that they 
could obviate this inconvenience by ascertaining directions from a compass, 
taking account of corrections rendered necessary by the proximity of the 
motor ; 

That besides, the verbal declaration cited from the director of the 
meteorological institute observes that, during the days of the 22nd, 23rd and 
24th of December, 1928, the wind was not strong enough to prevent aerial 
transportation. 

Whereas, moreover, if it were even necessary to consider the atmospheric 
conditions indicated as sufficiently dangerous that, by the implied will of 
the parties, the Sabena Company was relieved from the duty of undertaking 
the voyage, it is nevertheless at fault for not having reshipped the flowers 
entrusted to it by another transport company ; 

That the clause by virtue of which the Sabena Co.. if it cannot transport 
the merchandise by air “has the right to reship the merchandise by another 
transport company” cannot be considered as merely reserving to the company 
the option of so doing; 

That the obligation of the Sabena Company is alternative in that it 
will either transport the package by air, or, if it can not transport the package 
by that means, it should entrust it to another organization; 

That one cannot see what interest the Sabena society, relieved by the 
circumstances from completing the transport by air, would have in reserving 
“the right” to use another mode of transport; that the Sabena society, in 
stipulating the clause in litigation, only wanted to indicate its attitude “in 
case the transport by air should be impossible or too dangerous.” 

Whereas if the Sabena Society, on December 22, considering the bad 
weather conditions which it relies upon today, had reshipped the flowers by 
the Ostend-Dover line, the flowers so shipped would not have lost all 
value ; 

That in any case, when goods of an essentially perishable nature are 
involved, the Sabena Society should, when obstacles prevented the immediate 
transportation of the goods, have solicited immediate instructions from the 
shipper and should not have waited until the time, in which tha shipment 
might have been made by sea or air, had expired; Whereas the plaintiff 
claims, with good reason, the reimbursement for the value of the package, 
such as was verbally declared by him on December 22, 1928, and the 
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restitution of charges paid; this amounts to a total of 580 fr. and 50 centimes; 
and he has not proven the other damages; 

For these reasons: the Court, rejecting other conclusions in support of 
or contrary to this opinion; requires the defendent to pay to the plaintiff 
580 fr. and 50 centimes as damages; and requires it to pay legal interest 
and costs. 


(2) Compagnie aérienne francaise et Chambre syndicate des 
industries aeronautiques* 


1, The freedom of aerial navigation above French territory 
and the interdiction which can be brought about by forbidding flight 
above certain zones for military reasons or the public security, result, 
respectively, from art. 19 and 20 of the law of May 31, 1924; it also 
arises from the cumulation of legislative and regulatory dispositions 
relative to the policing of aerial navigation that the above mentioned 
interdiction is within the jurisdiction, not of the prefect, but of the 
minister. 

2. All aircraft in contact with the water being assimilated, by 
Art. 5 of the decree of May 19, 1928, to a boat of interior navigation 
and constrained to the rules which control such boats, it appertains 
to the prefect, in conformity with the provisions of the Ist article 
of the decree of March 24, 1914, to regulate, subject to the approba- 
tion of the Minister of Public Works, the departures and the sea- 
landings of hydroplanes on the course of navigable water—these 
powers may not be used except in the interests of policing the said 


water-courses. : 
Therefore, the order of the prefect which, without being founded 


upon such motive, forbids in a general and absolute manner depar- 

tures from or landings upon certain regions, should be annulled as 

being an excessive exercise of power. 
DECREE 

Tue Councit, Considering: Ist, The petition and supporting memoran- 
dum presented for the Compagnie aérienne francaise, 2nd, the petition and 
the supporting memorandum for the Chambre syndicate des industries aero- 
nautiques, praying that it may please the Council to annul a decreq dated 
August 8, 1928, by which the prefect of Seine-et-Oise has forbidden de- 
partures, flights or landings of aircraft in the region of Pecq, of Montesson 
and of Mesnil-le-Roi; 

Considering that the two petitions aforesaid present the same question 
for judgment; that there is reason for joining them and adjudging them by 
the same decision; 

Considering that, by decree of August 8, 1928, the Prefect of Seine-et- 
Oise has forbidden flights, as well as departures or landings of airplanes; 

Considering that, according to Art. 19 of the law of May 31, 1924, 
aircraft may fly freely over French territory and that Art. 10 of the same 
law provides that flights over certain zones may be forbidden for military 
reasons or public security; that it results from the cumulation of legislative 
and regulatory dispositions relative to the special policing of aerial naviga- 
tion that it appertains, not to the prefect, but to the Minister, to take the said 
measures; that, consequently, the petitioners contend that the decree of the 





*Conseil d’ Etat (au contentieux). France, March 7, 1930. Reported in 
Droit Aérien (Apr.-May-June, 1930) p. 357. 
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Prefect of Seine-et-Oise is incompetent, insofar as it forbids flight over a 
certain zone of the territory. 

Considering, furthermore, that according to the terms of Art. 5 of the 
decree of May, 1928, “Every airplane in contact with the water is regarded 
assimilated to a boat of interior navigation and is constrained to the rules 
which regulate such boats”; that hence, by reason of this similarity, it ap- 
pertains to the prefect, in conformity with the 1st article of the decree 
of March 24, 1914, to regulate, subject to the approval of the Minister of 
Public Works, the departure and landings of airplanes on navigable water- 
courses, he may only use his powers so recognized in the interests of the 
policing of said waters; 

Considering that it is clear that no such motive can be invoked by the 
Prefect of Seine-et-Oise to legitimate “the general and absolute interdiction 
of departures or landings in the said region covered by this decree”, the 
petitioners have a basis for their contention that the above cited provisions 
of the judgment constitute an excessive use of power. 

Held, The above considered order of the Prefect of Seine-et-Oise, dated 
August 8, 1928, is annulled. 

Gentlemen, 

The Compagnie Aérienne Francaise organized in September, 1927, next 
to Saint-Germain, exactly at Pecq, a hydroplane station. It directed trips to 
Cherbourg and Calais, it transported material and shipments to provincial 
stations or in foreign countries. 

It was thus led to use the course of the Seine from the viaduct at 
Pecq to the bridge of Sartrouville, a straight line of four kilometers, assur- 
ing the exploitation of the maximum security. 

It had then requested from the Bridge and Grounds Service a special 
authorization for flights and landings near Pecq. The Service replied that 
it had not the power to accord the authorization, that the Company must 
conform to the presciptions of a decree of the Under-Secretary of State 
of Aeronautics of March March 22, 1922, which the company did. 

The aerial traffic appeared to be rather light, for according to the 
inquiry, there were only seven hours of flight in June, 1928, twenty hours 
in July. Nevertheless, the mayors of the communes of Pecq, of Mesnil-le- 
Roi, on the left bank of the Seine and of Montesson, a rather distant 
village on the right bank, advised the Prefect of Seine-et-Oise of the in- 
convenience caused by the noise of motors and the danger that the flights 
of hydroplanes presented to the people. And on Aug. 8, 1928, the Prefect 
of Seine-et-Oise pronounced the following decree: 

“It is forbidden to depart from, fly over or land with aircraft in the 
region of Pecq, Montesson or Mesnil-le-Roi”. 

Two petitions were addressed to him. the first coming from the 
Campagnie Aérienne Frangaise, directly. The second is formed by the 
Chambre Syndicate des industries aéronautiques and also receivable. since 
Art. 3 of the statutes recognize as an obligation the study and defense of 
economic, commercial and aeronautic interests, as well as the defense of 
the economic interests of the members of the Council. 





1. The following statement, as reported in Droit Aérien, p. 358 pp., was 
read by Governmental Commissioner Dayras. 
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The petitioners submit that only the Minister was competent to make a 
decree of this nature. This question being new, we should first consider 
how aerial navigation was regulated. 

We must distinguish, in this respect, the two parts of the decree of 
the prefect: the prohibition of flights in the region indicated in the three 
communes, and the interdiction of all departure or landing. 

On the first point, Art. 2 of the decree of July 8, 1920, is very clear: 

“It is forbidden to fly over certain zones of the French territory .. . 
The list of the zones above which flight is forbidden will be made the 
subject of a special decree.” 

Therefore, only the President of the Republic is competent to act. 

But this decree is, at the present time, abrogated by the law of May 
31, 1924. Article 19 of this law contains a fundamental rule: 

Aircraft may circulate freely over French territory under certain re- 
strictions which are imposed by the state on airplanes of foreign nationality. 

Furthermore, we are not here concerned with the rights of the property 
of inhabitants over which the flights occurred which is outside the present 
discussion. 

Since, according to the terms of Article 20, of which you are to give 
the interpretation today, flight over certain zones of French territory may 
be prohibited by decree, for military reasons or the security of the public. 

The preparatory works afford us no information which will enable us 
to define the word “arrété” by itself, without qualification: ministerial, pre- 
fectorial or municipal. 

The project of the law announced by the government has been completely 
modified after discussion pursued in the Society of Legislative Studies, which 
has been clothed with a certain official character for the Under-Secretary of 
Stata of Aeronautics himself presided; but neither before this society, 
nor before the parliament, has any indication been furnished as to the meaning 
of Article 20, which has apparently been proposed by military authority. 

Normally, the powers in police matters pertain to the mayors with a 
commune, to prefects with several communes or a department, or to the 
President of the Republic if the measure exceeds the scope of a department. 

The minister, much more exceptionally, may confer powers. However, it 
is easy to find exceptions in the case of railroads, mines, security in the 
distribution of electrical energy. 

We think that you are to decide here that, in matters of aerial navigation, 
only the minister can appreciate the very complex general interests which 
are involved. 

In the first place, aerial navigation is distinguished profoundly from 
land transportation. According to the terms of Article 1 of the International 
Convention of Paris, of October 13, 1919, which was ratified by the French 
chambers and promulgated by the decree of July 8, 1922, it is the State 
which has exclusive and complete sovereignty over the atmospheric space 
above its territory. The condition of the domain of the air is, then, 
that of a public national domain. In law, it cannot be partitioned into ad- 
ministrative districts in which mayors, prefects and the President of the 
Republic superimpose three regulatory powers. 

In fact, moreover, the airplane with its range of action and the 
itineraries from city to city, from nation to nation and from continent to 
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continent, cannot be required to transform a straight flight into a sinuous 
line which local regulations would impose upon it, and the international 
character of aviation is carried into Article 3 of the same convention of 1919: 

Each contracting State is entitled for military reasons or in the interest 
of public safety to prohibit the aircraft of the other contracting states from 
flying over certain areas of its territory in that case, the locality of the 
prohibited zone shall be published and notified beforehand to the other 
contracting States. 

The text of the law of 1924 exactly looks to the same reasons for 
interdiction. Now, logically, it is impossible to conceive of a zone permitted 
to foreign aviators and forbidden to French aviators because the general 
interests would have been perceived by different authorities. Unification could 
only be accomplished by higher authority, and the conflict demanded the 
intervention of the minister. 

In fact, two decrees have already intervened the 20th of April, 1926, 
forbidding flight above certain zones of French territory. Far from being 
signed by a prefect, they were signed by six ministers, for it was a question 
of preserving our frontiers on the East but the competent authority cannot 
vary according to the motive invoked to justify the interdiction. 

Do these reasons of general order find support or detraction in the in- 
terpretation adopted upon other points by the regulation of aerial navigation? 
Gentlemen, in running through the articles of the law of 1924 and of the 
decree of 1928, we see that it is the minister who authorizes the establish- 
ment of departmental and communal airdromes, it is he who designates the 
place reserved for departure and flying of aircraft over navigable ways. 

If the flight of aircraft constituting a popular spectacle are authorized 
by the prefect from the time the exhibition transcends the confines of one 
department, the minister of the interior is to intervene. 

Hence, the Prefect of Seine-et-Oise was, in our opinion, incompetent to 
forbid all aviators to fly over a certain part of the department. 

But he has also forbidden departures and landings of hydroplanes, and 
here a special regulation intervenes, an edict by Articles 6 and 9 of the decree 
of May 19, 1928: 

On navigable waters or their tributaries, landing places may be reserved 
to aircraft by the Minister of Public Works, and forbidden to boats; or even 
testing stations for the receiving of such apparatus and the temporary call- 
ing or service may be permitted by the prefect under the authority of the 
Minister of Public Works. 

On the Seine, between Pecq and Sartrouville, there is neither a place 
reserved nor a starting station. The petitioning company therefore finds 
itself subject to the rule of common law which is mentioned in Article 7 
of the same decree which is as follows: 

On other parts of navigable waters, aircraft may take flight or land on 
condition that they observe certain precautions which relate particularly to 
the distance which is to separate them from obstacles, etc. 

Thus, the Company had no need of any authorization, on condition that it 
respect the prescription announced in Article 7, and it is not contested that 
it did so. 
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But a regulation was nevertheless possible. In fact, according to Article 
5 of this decree, any airplane in contact with the water is similar to a boat 
of interior navigation, and is subject to the regulations which regulate such 
boat. Now, a decree of 1914 carries a general regulation for flights of 
interior navigation and provides, in its first article, that prefectoral orders 
carrying particular regulation for its application may be made. 

The prefect of Seine-et-Oise was therefore quite competent to regulate 
the departure and landing of an airplane, since the hydroplane is used in con- 
tact with the water. 

We must note however that the orders are not in force until they have 
been approved by the Minister of Public Works, which comes back, definitely, 
to a general ministerial concourse. 

Here, we indicate that this approval has not intervened. The order is 
not, then, in force on this point. Must we conclude, then, that it does no 
harm to the Society, and that consequently it cannot be the object of a pro- 
ceeding for excessive use of power? 

Gentlemen, this prefectoral order groups together distinct provisions, 
as we have indicated. The prefect certainly intended to act by virtue of his 
generally established powers. He has forgotten Article 5 of the decree of 
1928. He has not demanded ministerial authorization which was necessary; 
but has so far conceived his order to be in force that he has caused law 
suits to be commenced against the Compagnie aérienne, and that the Court 
of Versailles has decided to suspend its judgment until you have passed upon 
the order. 

Your jurisprudence has moreover the clear tendency to extend the notion 
of the act which does harm and which it appears to us is capable of being 
frequently repeated, for in general, an act not approved would not be recog- 
nized by third parties, and we think it interesting thus to complete the 
theory, in recognizing this competence in the prefects. But how will the 
powers go? Article 20 of the decree of March 24, 1914, permits the designa- 
tion of parts of navigable ways with restrictions as to certain modes of 
navigation. 

The absolute interdiction in the matter of aircraft should, in our opinion, 
be exceptional; if not, the regulations of ministers will become entirely 
illusory by the prohibition of flights and landings. Moreover, the regulatory 
power of the prefect ought to be reconciled with the general principle of the 
liberty of serial navigation, which is proclaimed by the law of 1924. 

The prefect can only act in the interests of policing the coasts. Here, 
the order applied is based on two motives: evident annoyance to riparian 
inhabitants, which is insufficient; and danger to very intense river traffic, 
which occurs on the Seine. But all the authorities consulted, engineers ,gen- 
eral counsel of bridges and highways and the Minister of Public Works, are 
unanimous in affirming that, from this point of view, the prefect has not 
soundly appreciated the facts, and that there exists no justification for the 
pronouncement. 

This decisive reason therefore leads us to the total annulment of the 
order attacked, and it is thus that we conclude. 


(3) Compagnie générale aéropostale (Latécoére) v. Corcoll* 





*Cour de Cassation (Ch. des Requétes). Reported in Droit Aérien (Apr.- 
May-June, 1930) p. 364. This decree affirmed that rendered in the same 
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One who has been injured and burned in cooperation in saving 
the pilot and load of mail of an airplane burned in flying is author- 
ized, under the terms of articles 53 and 56 of the law of May 31, 1924, 
to bring his action for damages before the court in the place where 


the accident occurred. 

These articles provide, in effect, that the action for damages 
caused to persons or property situated on the ground may be brought, 
at the election of the plaintiff, before the court in the place where 
the damage occurred, or before the court of the domicile of the 


defendant. 
DECREE 


Tue Court: On the only means taken for the violation and false ap- 
plication of Articles 59 . pr. civ., 53 and 56 of the law of May 31, 1924, 
and 7 of the law of April 20, 1810, for default of reason and want of legal 
basis : 

Whereas Corcoll was injured and seriously burned while he cooperated 
in the rescue of the personnel and mail sacks of an airpalne set on fire by 
the fact of its flight, we consider the judgment attacked for having declared 
competent the court of Perpignan in the territory in which the accident 
occurred, when the legal situs of the Société aéropostale Latécoére, defendant, 
is in Paris; 

But whereas according to the terms of Arts. 53 and 56 of the law of 
May 31, 1924, on aerial navigation, the action for damages caused by flights 
of airplanes, to persons or things may be brought, at the election of the 
plaintiff, before the court of the place where the damage occurred or before 
the court of the defendant’s domicile; that it follows that the Court of 
Appeals, in holding as it did, instead of violating the above cited texts, exactly 


applied them. 
For these reasons, rejected. 


(4) Ministére public v. Schmeltz and Ramey 


1. A student military pilot, under military discipline, who has 
only obeyed orders received, cannot be held criminally responsible for 
i a of which he is the cause, if he has committed no private 

ault. 
On the other hand, the Director of a School of Military Avia- 
tion can ultimately be held in fault if he has not taken the necessary 
precautions to assure the protection of the public, when the land 
where the aircraft are directed to move is not exclusively reserved 
for aviation. Furthermore it is necessary that this negligence be the 
cause of the accident and that it must not be the fault of the victim. 

An aircraft running on the ground outside of an airdrome 
regularly established commits no infraction of the law of May 31, 
1924, relative to aerial navigation, of which Art. 24 only considers the 
landing and departure. 

lt is not required to observe the rules of the Code of the Way 
with respect to sounding signals, breadth of vehicles or freedom 
of driver’s vision, since aircraft constitute vehicles of a special class, 
for which these provisions seem to have not been made, and they are 
otherwise under special regulation. 





case by the cour d’Appel de Montpellier, June 26, 1929. See Droit Aérien 
(Jan.-Feb.-March, 1930) p. 187; 1 Jour. Air Law 378. 

*Tribunal Correctionnel d’Abbeville, July 4, 1929. Reported in Droit 
Aérien (Apr.-May-June, 1930) p. 365. 
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JUDGMENT 

THE Court: Whereas, Ramey, student military pilot and Schmeltz, di- 
rector of the Military Aviation School of Crotoy, dre both sued at the instance 
of the Procureur of the Republic on the following charges: 

First: Schmeltz and Ramey having at Crotoy August 29, 1928, by want 
of skill, imprudence, negligence, inattention or want of observation of rules, 
involuntarily having caused a homicide on the person of Dr. Coyon. 

Second: Ramey alone having landed or taken off with his aircraft 
outside a regularly established airdrome. 

Third: Schmeltz of having made himself an accomplice by instructions 
given as to the wrong so committed by Ramey. 

Fourth: Both, moreover, of having violated the provisions of articles 
25, 3 and 22 of the decree of Dec. 31, 1922, by not having a warning apparatus 
on the vehicle driven by Ramey, not having a free front view for the one in 
charge of the vehicle, and having a breadth greater than two and ome- 
half metres. "9 ie 

Whereas by written conclusions taken during the course of the disputes 
by Maitre Saur, taken at Abbeville, and presented at the bar by Maitre Jamain, 
lawyer of the Cour d’Appel of Paris, Mme. Coyon, widow, demands a judg; 
ment of joint liability against Ramey and Schmeltz to the amount of 600,000 
francs damages to obtain redress for the injury occasioned to her by the 
death of her husband imputed to the fault of the two accused in the terms 
of Article 319 of the Penal Code. 

Whereas Rene Caudron is cited as civilly liable. 

Whereas—on the penal liability of Ramey and of Schmeltz—the Caudron 
School ef Military Aviation was placed at Crotoy under the control of the 
Minister of War for the training of student pilots; that these were under 
military authority during their stay at school and were submitted to dis- 
cipline, so that Ramey had neither choice of his apparatus, onr the course of 
his plane on the ground, that in following, with the group of which he was a 
part, under the direction of a chief monitor Aug. 29, 1928, the path where 
the accident occurred, he only obeyed orders given him, and whereas it is 
always proper to inquire whether he has committed a private fault, capable of 
having caused the personal injury on the occasion of the accident which 
caused the death of Doctor Coyon. 

Now, whereas it has been in no wise established that this regrettable 
accident was due, either to the excessive speed, undertaken by Ramey on his 
own initiative, in the plane which he piloted, or to the irregularity of its 
running, or to want of attention to the leader, or to any lack of precaution, 
whereas we should not know how to impute reasonably to Ramey his not 
having sufficiently surveyed the route or taken indispensable provisions to 
avoid carriages or phaetons going about on the bank, in fact, the elements 
gathered by information and arguments, that the pilot, because of his seat 
in the plane cannot see before him, when he is running on the ground, with- 
out being obliged to get up, and that he cannot, without danger to himself, 
repeat this mangeuvre too frequently and at any moment without losing by 
the same act control of the machine, that Ramey had seen before him, at the 
same time a fisherman’s carriage, which was along the left toward the sea, 
and the group of people walking in which was Dr. Coyon, which group was 
along the right, toward the dune, and was so situated as to believe that his 
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approach had been noticed, and that no obstacle was before him, that he 
could then in confidence continue his route in correctly following the path 
without having to take special precaution to avoid Dr. Coyon, that the latter 
had, moreoyer, not only been warned in advance of the arrival of the plane, 
and of the danger which he might run in not getting out of the way, but that 
he voluntarily remained in the path and pretended that there was no danger 
and that the pilot would see him, and whereas it is in these circumstances 
and by this act that he was mortally struck by the wing of the plane of 

Ramey. 

Whereas it results from this analysis of the facts and circumstances that 
the accident was not caused directly either by the speed of the plane, or by 
its failure to signal, or its build, or by any fault attributable to Ramey, but 
was caused solely by the self-same imprudence of the victim. 

Whereas—relative to that which concerns Schmeltz—the School of Mili- 
tary Aviation of Crotoy was installed and inaugurated officially by the gov- 
_° grnment in February, 1923, and whereas the Minister of War has controlled 
Bey Sit and since then has never criticized its installation, either from the point 
*  Of.view of the safety of the pilots, or from the standpoint of the users 
*.of the grounds, that in truth the natural path followed by planes to come 
upon the flying field was not exclusively reserved for aviation, that it was 
only a part of the public maritime domain, accessible at any moment during 
low tides and that the duty was upon the school to take serious and special 
precaution for the protection of bathers and users of the shore, that in this 
regard Schmeltz would have done well to mark the way used by the planes 
or in protecting it, or in publicly warning the public of the dangers to which 
it was exposed during the hours at which the airplanes came out, or in 
taking some other opportune measure. But whereas if one can consider his 
lack of care a fault, we cannot declare that it was the cause of the accident 
to Dr. Coyon, and whereas in fact that old habitue of the shore of Crotoy, 
informed of what usually occurred and of the dangers presented by the fre- 
quent evolutions of planes with which he was familiar, was not surprised by 
the presence of Ramey’s plane, as a stranger to the locality might have been, 
that in fact he had seen him arrive, that the presence had been signaled hy 
Mme. Carlier, who accompanied him and that he had not only refused to get 
over to the side but had imprudently counseled the said woman to imitate him, 
and that it is by his own fault and not by that of Ramey that he was mortally 
injured. 
Whereas, concerning the wrong charged in an infraction of the law of 
May 31, 1924, concerning aerial navigation afore-mentioned, it is clear even 
from an examination of the facts that Ramey cannot be regarded as having 
taken off or landed on the bank where the accident occurred, that he was simp- 
ly running along to get to the flying field, in view of a possible flight, and that 
we should not consider a plane as taking off until the moment when it acceler- 
ates its motion to attain the speed necessary for its flight, that the manoeuvre 
executed by Ramey Aug. 29, 1928, was only in the process on which he was 
a party, so that the infraction strictly provided for by the law cannot be 
relied upon in the case. 
Whereas it logically follows from what has preceded that Schmeltz 
could not have rendered himself an accomplice in a wrong which does not 
exist. 
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Whereas Ramey and Schmeltz must, in consequence, be relieved of the 
duty of prevention. 

Whereas—relative to violations of the code de Ia route—in applying 
the decree of December 31, 1922, account should be taken of the special 
nature and purpose of airplanes and aircraft which constitute them a vehicle 
of a special class for which the provisions raised by the prevention do not 
appear to have been taken, that the code de la route, in spite of the gen- 
erality of its terms, has regulated the traffic and running of land vehicles, that 
airplanes and aircraft are submitted to a special regulation, that the legis- 
lature has in no wise compelled air planes. to be equipped with a sounding 
apparatus, nor limited their carriage gage, or compelled them to be so con- 
structed as to assure any particular vision on the ground to the pilots, that 
even Article 5 of the decree of Dec. 31, 1922, which limits the transverse 
breadth of vehicles to two and a half metres, contains a formal excep- 
tion for “special materials of the department of war and the navy where 
these prescriptions are incompatible with their purpose,” that there can be no 
doubt that an airplane remains, in all circumstances, what it is by its own 
nature and purpose and that the provisions of the code de la route which 
Ramey and Schmeltz would have violated according to the complaint, are 
not applicable, and that hence the complaint lacks legal basis. 

Whereas—on the civil claim—no penal condemnation can intervene against 
the defendants by reason of the facts raised hy the charge, the court cannot 
give countenance to the civil claim, that it is in fact a settled principle of 
the law that the siege repressif cannot act on the civil claim when it pro- 
nounces the defendant’s acquittal, argument of Articles 159, 191 and 212 of 
the criminal code of instruction. 

For these reasons 

Deciding on the requisitions of the Public Minister. Acquits Ramey 
and Schmeltz of the charge and discharges them without punishment or cost. 
In consequence held that there is no civil liability on Caudron. Announcing 
conclusions on the civil claim. 

Denies Mme. Coyon all her claims, complaints and conclusions and orders 
her to pay the costs of her suit. 


FOREIGN CASES ON RADIO 


(1) Recording of a broadcast program on photograph disques as 
unfair competition! 
STATEMENT OF FActTs 

The plaintiff operates the Berlin Broadcasting Station. On October 11, 
1927, it picked up electrically and broadcast a boxing match between Wagener 
and Diener, along with a running descriptive discourse by the sports editor, 
Koslowski, engaged by the plaintiff for that purpose. 

Without the knowledge of the plaintiff, the defendant had, by means of 
his receiving set, recorded the broadcasting of the last round phonographically 
and thus produced phonograph disques, which he retailed commercially. 

1. Translated by Louis G. Caldwell. Judgment of the Kammergericht 
(Berlin) of June 7, 1928 (10 U.4658/28) Reported in Archiv fiir Funkrecht, 
Vol. I, p. 665. 
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By reason thereof the plaintiff claims an interference with the carrying 
on of its business, a violation of its personal rights, unfair competition, and 
an unlawful act. It sues to enjoin the reproduction and distribution of the 
phonograph disques. The defendant pleads that he had a right to do what 
he had done. 

The Landgericht gave judgment for the plaintiff. 

From this the defendant took an appeal on the ground that the complaint 
should be dismissed. 

Incidentally, each of the parties requested the granting of a stay of the 
decree according to Sec. 713 Abs. 2 Z P O. The plaintiff asked for security 
for payment with the request that this be effected through a bank as surety. 

Reference is made to the detailed contents of the judgment appealed 
from as set forth in the record. However, the parties have argued according 
to their prepared briefs of April 26, and June 21 and 27, 1928. In the argu- 
ment one of the phonograph disques in dispute was played; the plaintiff, 
however, declared that it does not base its suit on the author’s right (copy- 
right) belonging to it. 


GrouNDsS oF DECISION 


The basis of the judgment appealed from, even though one agrees with 
the outcome, appears not free from doubt. The parties do not stand in any 
contract relation to each other. If one can speak at all of a contract relation- 
ship, it is such a relationship of a public-legal nature betweem the subscriber 
(Teilnehmer) and the Postal Administration, as exists in the case of every 
ordinary telephone conversation. 

A misuse of the receiving installation makes the subscriber responsible 
in principle first of all only as against the Postal Administration, which in 
particular can curtail or withdraw the license conferred, according to the 
uses permitted. The amount of the compensation, which is paid to the 
Postal Administration for the licensing of the receiving installation, is for 
that reason without significance for the rights and duties of the subscriber 
as against the broadcasting company. In particular, it cannot be said that the 
subscriber is authorized only to listen, and that therefore a commercially 
profitable use is absolutely excluded. If, for example, an innkeeper sets up 
a loudspeaker in his public rooms, in order to court the attendance of visitors 
at his inn, then if the stipulated tax has been paid, there is nothing to be 
said against it. The carrying on of the business of the broadcasting com- 
pany is not thereby prejudiced. Thus there is a lack of any general prin- 
ciple justifying a holding that the broadcasting company can, through an 
ex parte declaration, forbid a certain exploitation of broadcast communica- 
tions, in so far as particular rules—such, for example, as those protecting 
authors’ rights—do not give such a right of forbidding. In the instant case 
the veto power sought by the plaintiff might perhaps be justified from the 
viewpoint of authors’ rights, since it concerned not only mere factual news 
reports but, in substantial measure, a lecture which, within the meaning of 
Ziff. 1 Lug., served to entertain and to instruct and which, to be given suit- 
ably for broadcast listeners, requires a special training. This viewpoint, how- 
ever, is at variance with the express declaration of the plaintiff. There re- 
mains the viewpoint of Sec. 1 UWG. and Sec. 826 BGB. The defendant has, 
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by means of phonographic recording, brought the plaintiff's program perma- 
nently into his possession without any intellectual effort on his part and 
without substantial cost and thus has materially prejudiced plaintiff's interests. 
The situation is like that of the phonograph disque case heard by the High 
Court of Justice (Reichsgericht) (RGZ 73 S. 294 ff.) In that case it is 
declared with justice that it is repugnant to the requisites of honest commer- 
cial intercouse to appropriate to one’s self, without any considerable effort 
and cost, the fruits of another’s labor produced with considerable effort and 
at great cost, and thus to create dangerous competition for the other. The 
impropriety of the conduct in question is demonstrated by the following con- 
sideration. As the plaintiff emphasized in the oral argument, it has great 
difficulties to fear on the part of artists and other performers if the latter 
must take into account that their broadcast performances may be phono- 
graphically recorded by anyone and may be exploited commercially in the 
form of phonograph disques. The performers would then make considerably 
higher claims on the broadcasting company or, in many cases, would alto- 
gether refuse their cooperation. No opinion need be expressed on the ques- 
tion whether the artist, whose broadcast performance is reproduced and 
exploited, can himself take proceedings against it. In any case such a legal 
result is for the most part complicated with greater difficulties; the amount 
of the eventual damages is especially difficult to appraise. Also in the case of 
sport events of the instant sort the manager might easily act in like fashion. 
He would ask of the broadcasting company a considerably higher compensa- 
tion for a broadcasting of the fight and of the accompanying description. A 
different conclusion is not in any way required by the fact that the event in- 
volved herein occurred some time ago. Were the reproduction and distribu- 
tion of the disques in question permitted, then that would be sufficient to 
cause the management of similar fights, which enjoy a great popularity with 
the public, to exhibit a particular reserve as against broadcasting stations. 
Accordingly it is also immaterial that the plaintiff itself intends to record its 
programs by means of phonograph disques. Moreover the recording of such 
programs for the film by the method of the so-called Triergon process is 
known, to which the plaintiff, as is openly known in the Senate, is now devot- 
ing a particular interest. 

Accordingly there clearly appears a commercial competition between the 
parties. There is involved, in the broadest measure, a “conversion of per- 
formance.” The complaint is consequently legally substantiated. It is unnec- 
essary to go into the other issues, especially the contested question of a 
general “right of the sender over matter transmitted.” 


(2) Unauthorized publication by a newspaper of news broadcast by a 
broadcasting station as unfair competition! 

Defendant, who is the publisher of the “Neues Tageblatt Oebisfelde’ a 
newspaper appearing in Oebisfelde, on November 1, 1928 at 7:30 a. m. distrib- 
uted without charge and publicly posted an extra which has been admitted in 
evidence and which announces the landing of the airship “Graf Zeppelin” 
after its successful trip to America. 





_1. Translated by Carl Zollmann, Marquette University School of Law. 
Opinion of the Reichsgericht of April 29, 1930. “Reported in Archiv fiir 
Funkrecht, Vol. III, p. 425. 
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This landing of the airship was at that time at once made known to all 
licensed radio listeners, to which the defendant belonged, by all the German 
sending stations in the form of a notice to all (Nachricht fiir alle). This 
particular notice was received through the Stuttgart sending station. In order 
to be able to convey the news while the landing was still going on the Stutt- 
gart station had sent a special reporter to Friedrichshafen who was connected 
with the Stuttgart station by a special wire. 

Plaintiff which designates itself as the holding company (Dachgesell- 
schaft) of the German sending stations, who are all associated with it, on 
account of section 2 of its constitution, claims the right to represent these 
stations in juristic questions as against the press and the press services. 
According to such section 2 it has “the central control of the associated 
sending stations particularly the completion of the general administrative 
work of the sending stations” and furnishes financial support of technical and 
scientific works for the advancement of radio. 

Plaintiff claims that defendant has through the extra passed on the news 
received by radio and has thus taken an unfair advantage of the plaintiff. It 
claims that defendant could not in any other manner, e. g. through the tele- 
graph through which newspapers generally get their news, have received 
this news at the early hour at which the extra was published. It further 
states that defendant has in prior cases done the same thing. 

Plaintiff claims that this constitutes a legal wrong. It therefore demands 
in its own right and as the representative (Zessionaerin) of the radio sending 
companies, who according to her statement have assigned their rights to it, 
that defendant cease to publish news received through the radio in his news- 
paper. 

Defendant moved for judgment. It denied that it heard the radio mes- 
sage in regard to the landing of the airship and claimed and adduced evidence 
that it received this news through the Telegraph Union in Magdeburg which 
commonly supplies it with news. However defendant contends that the pub- 
lication of news received through the radio, particularly where it concerns 
such a news of interest to the whole people, is legally without objection. 

Both lower courts—the trial court of Stendal on January 22, 1929 and the 
intermediate court of Naumburg on June 10, 1929—have decided for the de- 
fendant. 

Plaintiff appeals from the latter decision while defendant asks that the 
appeal be dismissed. 


REASONS 

Both lower courts have not attempted ta decide whether the defendant 
received the news through the radio whose licensee he is or through the 
Telegraph Union as defendant contends. Both assume that the statements 
made by the plaintiff are true but that it does not state a cause of action. 
The court agrees with this conclusion. 

The first question to be settled is whether there is a legal relation- 
ship between the sending companies and their subscribers (listeners) to which 
defendant doubtlessly belonged. The question must be denied. No contract 
exists between them. (Neugebauer: Fernmelderecht und Rundfunkrecht, S. 
736dd. und Opet in Gruchot Bd. 68, S. 473) The juristic relationship be- 
tween the subscribers and the German Imperial Postoffice which has the 
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right to bestow the privilege of listening gives radio sending companies no 
immediate claim growing out of the conditions imposed on the subscribers by 
the post office in the nature of a contract for the benefit of third persons 
(section 328ff. BGB.). These conditions cover only rights and obligations 
between the subscriber and post office. For each subscriber must obtain the 
authority to listen even though for example he does not desire to hear the 
production of a German sending company but wishes only to hear some 
foreign radio. The radio fee which the subscriber must pay to the post 
office therefor is no consideration for what the sending companies have to 
offer but only a fee for the right to erect and conduct a receiving set with 
which to hear the programs of the sending companies, a right which he 
does not enjoy without a permit, according to the right of communication 
(Fernmelderecht). It follows that the sending companies have no duties 
toward the subscribers for the performance of certain advertised programs or 
any programs whatsoever, and they have against them no right to claim com- 
pensation for their programs. Therefore the subscriber has against them no 
claim for damages because programs have not been rendered. 

The complaint therefore cannot be supported on the basis of contract 
between the parties. That at least is the situation for the present. It is pos- 
sible in view of the constantly growing importance of radio for the general 
public and the conceivable creation of juristic relations between the sub- 
scribers and the sending companies that legal relations between them may 
arise by which the license given to the subscriber by the post office will 
confer a peculiar right for the subscriber in the programs of the sending 
companies from which for both parties further contractual rights and duties 
would result (compare Neugebauer, a.a.O., S. 737, 738). 

Plaintiff contends that Germany by the statute of May 2, 1929 has rati- 
fied the Washington Radio Convention of November 25, 1927 (RGB1, 1929, 
2, S. 265) and that according to article 5 the high contracting states have 
obligated themselves to take measures or to propose measures to their legis- 
lative bodies to suppress the unauthorized publication or utilization of news 
obtained through radio. Plaintiff contends that Germany has fufilled this 
requirement by the provisions of section 11 of the Fernmeldeanlagengesetz 
(FAG.) of January 14, 1928 (RGB1. 1928, 1, S. 8). It concludes that this 
prohibits the utilization of news received through a receiving set in Gremany. 
This is erroneous. The provisions of section 10 FAG., to which section 11 
refers covers the duty of secrecy in regard to telegraph and telephone. Sec- 
tion 11 a.a.O. imposes on the owners of private (nonofficial) radios a par- 
ticular duty of secrecy in regard to foreign news. Section 11 however does 
not protect news items which even though they are intrusted to the post 
office are not intended to be protected by secrecy like telegraph and tele- 
phone communication, namely, the so-called Cq news items and the material 
covered by radio programs (Neugebauer a.a.O., S. 238 under B.). Cq. news 
items are items addressed not to a particular person but to the public in 
general. These by their very nature are not subject to secrecy (Neugebauer, 
a.a.O. S. 229 under B). The statement by Neugebauer S. 219, 220 that that 
German jurisprudence has already adapted itself to the radio treaty of 
November 25, 1927 held at Washington is to be thus understood. 

Appellant cites Ziff. 12 of the rules and regulations of the minister of 
the post office in regard to central radio receivers. (Postamtsblatt 1928, S. 
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306) which reserves rights of third persons. It contends that this refers to 
the rights of German sending companies in regard to the utilization of their 
programs. But a central radio receiver which involves a “plant to supply 
more than ten households” and for which a special license must be obtained 
is not here involved. Such receivers raise the question of the consent of 
authors for the radio publication of their works. A new independent activity 
is involved (compare Neugebauer a.a.O., S. 725). 

The contention of appellant that the terms of section 8 of the proclama- 
tion of the minister of the post office in regard to broadcasting (Amsbl. des 
Reichspostministers von 1925 No. 81, S. 443ff), which is concerned with the 
authorization of the construction and operation of a receiving set means 
that any utilization of any program received is thereby forbidden is erro- 
neous. It is answered by what has been said above to the effect that such 
authorization creates juristic relations merely between the subscriber and the 
post office and not between the subscriber and the sending companies. The 
words of such section 8 show clearly that the intention is merely to give 
authority to construct and operate one receiving station not a number of 
them operating contemporaneously. 

The intermediate court has considered whether a copyright exists for the 
news item broadcast by the appellant and received by the appellee. This 
possibility, as was properly held by the intermediate court, must be elimi- 
nated when the res of a radio broadcast is considered. Since news items 
published by newspapers may be republished (compare section 18 Abs. 3 
LitUG. vom 19. Juni und Art. 9 Abs. 3 of the Revised treaty of Bern) 
there is no reason why the same rule should not apply for news items 
broadcast (Smoschewer, Rundfunk und Gewerklicher Rechtsschute GRUR 
1928, S. 317ff, 320). Only simple transmissions of facts are involved. 

Appellant apparently does not attack this reasoning. The intermediate 
court further examines the question whether the facts as stated by the 
complaint and assumed to be true constitute unfair competition. It answers 
the question in the negative. It views the plaintiff as an association of send- 
ing companies for the purpose of furthering their industrial interests which 
according to section 13 UnlWG, doubtlessly is authorized to make claims 
growing out of sections 1 and 22 UnlWG, (compare section 2 of its constitu- 
tion). It assumes that defendant by publishing an extra has acted “in a 
business way for the purpose of competition.” It further assumes that the 
contents of the news item, because it was adapted to rejoice the entire 
German people does not relieve him from a violation of the law in regard 
to unfair competition if that law is otherwise applicable. 

The intermediate court refuses to apply section 1 UnlWG., because it is 
not shown that the republication of the news item from the broadcast— 
as is here contended—by defendant in his newspaper is against public policy. 
The court admits that such an offense generally exists when one appropri- 
ates the result of the arduous and expensive labor of others without sub- 
stantial expense of time, work and money and for the purpose of competition. 
It is inclined to agree with a case decided by a trial court of Berlin and 
affirmed by the intermediate court (JW. 1929, 1251 and Arch. f. Funkr. 1, 
666) according to which it was a violation against section 1 UnlWG. for a 
subscriber to appropriate and utilize for business purposes the description 
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of the last round of a prize fight between two well known boxers by a 
sport reporter who was present at the ringside and who broadcast his descrip- 
tion from the ringside. In the present case however the intermediate court 
declines in contradistinction to the prize fight case to see anything against 
public policy because here the whole transaction is not reproduced but only 
a news item is involved even though it be a very fast one. But this quality 
is possessed inherently by all radio news items as compared with news 
appearing in a paper which must be printed before it can be circulated. 
It declines to see in the utilization of the news through immediate publi- 
cation in an extra distributed without cost anything which is against public 
policy. It takes into account the well known fact that according to section 
18 Abs. 3 LitUG. of June 19, 1901' news items may without more be 
reprinted from newspapers which fact so influences public opinion that every 
passing on of news items occurring in the industrial life must be viewed 
as harmless. The intermediate court further takes into account that accord- 
ing to section 1 of the conditions imposed by the postoffice on sending 
stations, which conditions are known to every subscriber, the prohibition 
against industrial utilization refers only to the broadcast of “other matters” 
in contradistinction to the broadcast of amusement material and the “news 
to all.” It concludes that these provisions according to the general opinion 
mean that the industrial utilization of amusement material and news for 
all is neither forbidden nor offensive. 

In consequence the intermediate court refused to see any violation of 
section 2 UnlWG. and section 826 BGB and dismissed the complaint after 
showing that when the question was discussed at the press convention of 
Geneva on August 1927 (Bl. f. Funkr., Heft 10 of October 1927, 179ff.) 
the experts there assembled were unable to reach an agreement in regard 
to the question of public policy but were rigidly divided. The result was 
that merely the principle was agreed to “that the publication of any news 
item is dependent on only one condition, namely that the item should have 
been received by its publisher rightfully and not through unfair competi- 
tion.” The intermediate court again stresses the fact that defendant as an 
authorized subscriber has received the news rightfully. 

Appellant contends that this reasoning is wrong. It urges that the above 
related case JW. 1929, 1251 is to be followed. In that case a phonograph 
record of a broadcast address made without the license of the sending 
company was in question. It says that tha appropriation of a result 
obtained by great trouble and expense by others for the purpose of the 
use of the appropriator in his competition with others is here present 
through the printing of the extra. The cost of the effort was not only high 
in general but was greater than usual here because a special reporter was 
sent to Friedrichshafen and was connected with the Stuttgart station by a 
special wire. It further contends that defendant by designating his news 
item as a telegram made it appear to the public as if it had through special 
organization and special expense of money succeeded in getting this news 
in a particularly expeditious manner. As against the holding that public 
policy is not violated plaintiff claims that the provisions of the license, on 
which the intermediate court relies, have not penetrated into the sphere of 
general knowledge particularly because it is partly of a technical nature. It 








68 THE JOURNAL OF AIR LAW 


claims that the general opinion of the subscribers is that they are not 
entitled to utilize the broadcast in any manner. It further contends that 
the disquisitions of the intermediate court in regard to the deliberations of 
the press convention of Geneva in August 1927 are erroneous so far as part 
B of the resolutions are concerned which declares that it is under all cir- 
cumstances desirable that news items published by radio be protected in 
such a manner that the publication of such news items during a certain 
time is legitimate only on condition of mentioning the source and paying a 
fee. 

This much of this contention is true that the resolution formulated by 
the Press convention of Geneva is not limited to the principle stated by the 
intermediate court. Apparently only a general principle was involved which 
the convention was desirous to stress and which was to precede the pro- 
posed regulation for cases A and B (unpublished news, published news) 
though clarity of purpose was sacrificed. 

The sentence stressed by the intermediate court is found in the resolu- 
tion concerning the regulation of the relevant case B (published news). 
Whether the general principle announced before the treatment of cases A 
and B that the “principle that the publication of any news item is dependent 
on this one condition that the news is received by its publisher in a legitimate 
manner and not through unfair practices” should refer also to case B is 
despite the general word “publication” which is not confined to the first 
publication at least doubtful. This point however need not be discussed 
since the purpose of convening the conference was to bring about the regu- 
lation of the protection of the news service on the basis of an international 
treaty. The negotiations therefore do not present any basis for an already 
existing protection of the news service according to German law. 

It remains to examine whether the presumptions of section 1 UnlWG. 
exist in connection with section 826 BGB. For section 3 UnlWG., which 
appellant apparently contends is applicable because defendant by labelling 
the news as a telegram has made it appear that he obtained this news 
especially expeditiously through some special organization must be eliminated 
as there is no finding of fact and the plaintiff has not made any assertions 
in this regard. 

We cannot agree with the appellant that the principles of the above 
mentioned decision (JW. 1929, 1251) are applicable without more. There 
can be no doubt but that the utilization of! a broadcast by reproducing it 
on phonograph records and thus taking permanent possession of it and 
utilizing it commercially, as was done in that case, is contrary to section 
1 UnlWG. and section 826 BGB. Such conduct is inconsistent with the views 
of decency in commercial affairs. An unscrupulous utilization of another’s 
production, the result of great effort and cost, through mere mechanical 
means in a manner which has the same effect without any improvement 
and without any addition of any kind is involved. No attempt is present 
to perfect anything which might protect the attempt from being designated 
unfair competition. For all progress in culture, particularly in technical 
matters, is based on the existing achievements is in fact a further develop- 
ment of them. Furthermore an entire production the result of independent 
work on the part of the sending company is involved which is entitled to 
protection against unfair practices just as is the case in regard to any 
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accomplishment or goods so far as it is not entitled to more complete 
protection. Such more complete protection is imaginable on the basis of 
an absolute right of the sending companies against the whole world, a 
violation of which by a third person would be forbidden even though his 
action is not wrongful. Such a legal principle as applied to radio waves 
however is connected with very great difficulties. 

The situation is different in the present case, where, assuming the state- 
ments by the plaintiff to be true, there is only a single utilization of a 
broadcasted news item. Such a case is distinguishable from that just dis- 
cussed. This is true even of a republication of news items from another 
newspaper. Such republication is not a violation of anv copyright (compare 
section 18 Abs. 3 LitUG. of June 19, 1901 and Art. 9 Abs. 3 of the revised 
treaty of Geneva). Such items are not entitled to copyright. It follows 
that the same is true of broadcasts of the same nature and analogy which 
the intermediate court rightly adduces. The possibility of an application of 
the statute against unfair competition of course remains in both cases. Gold- 
baum (Urheberrecht 2d edition S 233 under G1) points out that continual 
republication of telegrams and mixed news items from newspapers is a 
wrongful utilization of the work and efforts of others. The same may be 
true of the republication of such news as is circulated by radio. In such 
case section 1 UnlWG must be considered. 

Appellee contends that this conclusion is out of the question because 
both prerequisites of section 1 UnlWG—a competition with the sending 
companies and an act against public policy—are absent. It contends that 
newspapers and sending companies do not compete with each other at all, 
at least not so far as news service in the amusement broadcast and in the 
newspapers themselves is concerned, since the items published in the news- 
papers are always subsequent in time to those circulated through the radio. 

It is not necessary that competition in order to be such must be exclusive 
competition. It is sufficient that competitive purposes are pursued provided 
they are not entirely subsidiary. (Urteil des erk. Sen. M. u. W. 25, S. 117). 
The mere fact that news is published more expeditiously through the 
radio than through the newspapers does not exclude the possibility of com- 
petition between the two. Otherwise there could be no competition between 
newspapers which are published at different times of the same day. For in 
this case news items published by the earlier of the papers would have lost 
the tang of newness and there would be no readers for the later papers 
which present news which frequently is already known in part to its readers. 
Experience excludes this conclusion. The present case does not exclude the 
possibility that the defendant has not definitely given up competition with 
the radio so far as expeditiousness of news service is concerned. The sup- 
position is not excluded that defendant in connection with an event which 
Czcupies such a central position as was the happy landing of the airship 
Graf Zeppelin after its return from America desired to show to the public 
at Oebisfelde that it was possible for it through its wonderful news service 
to compete with the radio in regard to expeditiousness of service. 

It is possible that the extra, appearing as it did only a little later than 
the broadcast, had a tendency in regard to a material part of the public to 
shake its belief in the absolute supremacy of broadcasting so far as expe- 
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ditiousness is concerned and to raise doubts whether or not to become a sub- 
scriber. 

It is more likely that defendant’s action was intended as competition to 
the other local newspaper, the Generalanzeiger. Since the plaintiff is an asso- 
ciation to promote the common interests of the associates it is immaterial 
under section 13 Abs. 1 UnlWG. whether the associates, the German sending 
companies, are in competition with defendant. For under section 13 Abs. 1 
a.a.O. a cause of action is created which rests on the theory that the interest 
of the general public would be affected if none but the person immediately 
affected were authorized to bring the action. The purpose is not only to 
protect the competitor, but, just like the entire law against unfair compe- 
tion, to oppose any excrecence of competition in any form whatsoever. (Judg- 
ment of erk. Sen. in RGZ. 120, 49; Rosenthal, Komm. Note 2 and 9a to 
section 13). Consequently the plaintiff association is capable to sue for any 
omissions which are against public policy and which are perpetrated by 
defendant in connection with its own competitors in Oebisfelde. But this is 
not the theory of the complaint though it, under Ziff. 2, S. 4 speaks of the 
“lead which defendant through its utilization of the broadcast obtained as 
against its local competitor.” The plaintiff sees in the action of the defend- 
ant an attempt to compete with the sending companies. Its entire argument 
revolves around this theory. 

The intermediate court has found no facts in regard to this matter. 
This was unnecessary because it dismissed the complaint on the ground 
that defendant’s action was not against public policy. 

This theory is correct. There was no misconception as to what is 
against public policy (section 1 UnlWG., section 826 BGB.). The distin- 
guishing feature of the above mentioned case arising in Berlin and in which 
the action of the then defendant was declared to be against public policy has 
already been pointed out. There can be no question here of the appropri- 
ation of an entire production made available through the radio in perpetuity 
for repeated performance of the same identical effect, in other words, of the 
appropriation of an entire result of labor accumulated through the money 
and efforts of the sending company and valuable as an industrial achieve- 
ment. Only the utilization of a single news item is involved, though such 
item was of the intensest interest to the general public. This item had no 
value beyond the time when it became available and the utilization by de- 
fendant consisted merely of taking advantage of the expeditiousness of 
radio. The item by itself was not an accomplishment of the sending 
company, it was not the result of its independent labor but because in a few 
hours, in consequence of its publication in newspapers and extras, the 
general property of the entire German people. It should be again pointed 
out that such items according to section 18 Abs. 3 LitUG. enjoy no copy- 
right when they are contained in newspapers and there is no reason to apply 
a different rule to them when they are circulated through the radio. Nor is 
any such theory indulged in in the interested circles. This circumstance and 
the contents of section 1 of the license conditions issued to listeners and 
which are generally known and according to which the prohibition against 
utilization has no application to radio broadcasts was of importance in de- 
ciding the question whether the defendant has acted against public policy 
and was properly so considered by the intermediate court. In accordance 
with the present condition of the law the complaint is without foundation 
and the appeal must be dismissed. 
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AIRCRAFT—DeEaATH BY WronGcFuL AcT—NEGLIGENCE—CoM- 
MON CarriERS—ReEs Ipsa Loguitur.—E. M. Allison as Adminis- 
strator of Estate of Thomas J. Kelly, Deceased v. Standard Air 
Lines threatens to become a landmark case in the history of Ameri- 
can Air Law. This action prosecuted in the United States District 
Court, Southern District of California, Central Division (where it 
is known as No. 3516 H.) was tried before the Honorable George 
Cosgrave, District Judge, sitting with a jury, September 17 to 19, 
1930. Verdict for the defendant. Motion for new trial is now 
pending. Final disposition may be expected in the Supreme Court 
of the United States. 

On March 30, 1929, the deceased Thomas J. Kelly, purchased 
a ticket from the defendant airline for passenger transportation 
from Los Angeles, California, to El] Paso, Texas. Defendant was 
then, and had been for a considerable period of time immediately 
antecedent thereto, the operator of an airline between Los Angeles 
and El Paso. Passengers had been regularly received and trans- 
ported, as well as had express. Deceased boarded defendant’s 
plane in Los Angeles and flew as a passenger to a point near Ban- 
ning, California, where the plane crashed—presumably in an at- 
tempt to land—and all on board were killed. 

Action was filed in the Federal Court based on diversity of 
citizenship. The complaint charged negligence on the part of the 
defendant resulting in Kelly’s death. Demand was made for fifty 
thousand dollars damages. 

Defendant denied negligence and set up as a separate and dis- 
tinct defense a set of facts including the known favorable condi- 
tion of the weather at the originating terminal of the line, the be- 
lief that the pilot had a “clear and unobstructed vision for the whole 
distance of the [San Gorgonio] Pass” (in which the crash occurred) 
at the time the plane entered said pass, that the pilot became en- 
veloped in clouds while in the pass due to an unforeseen and un- 
foreseeable action of the elements and lost his course and that the 
accident was due to unforeseen events and act of God. The last 
specification is clearly conjectural, no person having survived the 
accident and no witness being produced at the trial to give direct 
evidence thereof. 

A third, separate and distinct defense is pleaded in the form 
of the contract, for transportation by which it is alleged that deceased 
covenanted and agreed that the defendant should not be considered 
a common carrier, that the mere happening of an accident should 
not be deemed evidence of negligence and that defendant should 
be liable only for proven acts of negligence. The conditions re- 
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ferred to’ are frequently the usual ones found in air transport 


tickets.? 

The present motion for new trial is principally based upon al- 
leged error of the Court in instructing the jury; that the defendant 
was under a duty to exercise only ordinary care (while the instruc- 
tion should have been to the effect that defendant was bound to 
exercise utmost care); that the deceased would be held to have 
assumed the extraordinary hazards of air transportation (when 
in fact the deceased should not have been held to assume any such 
risks). Additional error is ascribed in that as there is no evidence 
to show defendant’s freedom from negligence the evidentiary maxim 
of res ipsa loquitur should have been given controlling force by the 
jury and that because the jury had not so weighed the evidence the 
verdict was contrary to the evidence and should be set aside. 

The instructions of the Court are most interesting.* There is 





1. The ticket provision follows: “Should the Company accept the holder 
hereof for a flight in one of its airplanes, such acceptance shall not be deemed 
to make the Company a common carrier, but it is specifically agreed and 
understood between the holder and the Company that the Company is a 
private carrier and is liable to the holder not as an insurer, but only for 
proven negligence of its emplovees and agents and the mere occurence of an 
accident resulting in injury or loss of life to the holder shall not be any 
evidence of negligence.” 

2. See Carriage of Passengers by Air, E. A. Harriman, 1 JourNaL Arr 
Law 33, 36, 46 (1930); Aircraft Passenger Ticket Contracts, John K. 
Edmunds, 1 JournaL Air Law 321, 322, et seq. 

3. The portions of the instructions peculiar to this case follow: 


“Tue Court: Gentlemen of the jury: 

It becomes the duty of the Court to give you certain instructions regard- 
ing the law in the case presented to you for your consideration, and it is also 
the privilege of the Court to comment upon the evidence if he sees fit. Such 
comments, in the event they are made, are merely the Court’s ideas of what 
conclusions you may properly draw from the evidence. They are in no 
sense binding upon you. You are at all times the sole judges of the effect 
of evidence and of where the truth lies and within certain limitations, of the 
inferences that may be drawn from a proven set of facts. 

“In this action, E. M. Allison, as administrator of the estate of Thomas 
J. Kelly, deceased, seeks to recover for the benefit of the surviving wife of 
the decedent damages against the Standard Air Lines, Inc., arising by reason 
of the death of Thomas J. Kelly. 

“The complaint states that Mr. Kelly on March 30th, 1929, became a 
passenger on the Defendant’s airplane and in the vicinity of Banning in this 
State, by reason of the negligence of the Defendant in operating the airplane 
was killed; that Blanche Vance Kelly, the surviving wife of the decedent, 
has been damaged in the sum of $5000 [$50,000] thereby. 

“The Defendant admits that Thomas J. Kelly was a passenger upon its 
airplane, and does not deny that he was killed in an accident. It does deny 
that his death was caused by or was due to any negligence on the part of the 
Defendant, or that the decedent's surviving wife has been damages in any 
sum at all. 

“As a further defense the Defendant claims that it operates an airline 
to Tucson, Arizona, through the San Gorgonio Pass; that this pass is gen- 
erally but not always free from clouds and fogs; that the airplane left the 
airport at Los Angeles in good condition and order flying the usual route 
under favorable weather conditions; that after entering the pass the plane 
became enveloped in a fog completely obscuring the vision; that by reason 
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no question but the Court was very lenient with the defendant’s 
position. Although the provisions of Section 2100, Civil Code of 
California to the effect that “A carrier of persons for reward must 
use the utmost care and diligence for their safe carriage, must pro- 
vide everything necessary for that purpose, and must exercise to 





thereof the pilot lost his way, and the airplane was wrecked due to unfore- 
seen events, and the Act of God. 

“As a further defense, the Defendant claims that by reason of the con- 
ditions printed upon the ticket issued to the deceased, the Defendant is not 
liable except for the proven negligence of its employees and the mere occur- 
rence of the accident, resulting in the death of the Decedent, is not of itself 
evidence of negligence — 

“Negligence is the failure to observe, for the protection of the interests 
of another person, that degree of care, protection and vigilance which the cir- 
cumstances justly demand, whereby such other person suffers injury. It may 
be active or passive in character and may consists in heedlessly doing an 
improper thing or in heedlessly refraining from doing a proper thing. One 
who does not do what he should do is chargeable with negligence equally with 
him who does that which he should not do. 

“Negligence is never presumed, but the burden is upon the plaintiff to 
prove such negligence by a preponderance of the evidence and to further 
prove that such negligence on the part of the Defendant was the proximate 
cause of Mr. Kelly’s death. On both of these issues, the burden is upon the 
Plaintiff, and unless the Plaintiff proves such negligence and that it was the 
proximate cause of the decease of said Kelly, there can be no recovery herein 
and the verdict must be for the Defendant and against the Plaintiff. 

“Proximate cause is that cause which in natural and continuous sequence, 
unbroken by any efficient intervening cause, produces the injury and without 
which the result would not have occurred. It is the efficient cause, which 
acts and sets the other cause in operation. 

“No one is responsible for the results of an unavoidable accident nor for 
casualties which have not been known to occur before, and which might 
not reasonably have been anticipated, and a Defendant is not liable for an 
injury which is not caused by his negligence but which results from some 
overwhelming natural agency over which he has no control. 

“One who, without negligence on his part is suddenly confronted with 
imminent danger or seeming imminent danger is not required to exercise that 
degree of care and skill which is required in the commission of an act after 
careful deliberation; he is required to act only as a reasonably prudent man 
would act under similar circumstances. Accordingly, where a situation re- 
quides an immediate choice between alternative courses of conduct, negli- 
gence may not be inferred from an unwise choice, if a reasonable man under 
similar circumstances, would choose similarly. 

“One of the defenses in this case interposed by the Defendant is by 
reason of a ticket issued to the decedent, the Defendant could be liable only 
for negligence. In other words, it seeks to differentiate between the position 
of the Defendant in this case and what is known as a common carrier of 
passengers. You are instructed that the law does not permit such a differ- 
ence arising by reason of the issuane of a ticket. The issuance of a ticket 
with provisions printed theron such as have been placed in evidence here 
does not change the relations of the parties to this action. 

“If you should find from the evidence that the pilot Everitt acted in 
such a manner as a person of ordinary prudence and caution and _ skill 
would use under the same circumstances, he was not negligent. He was 
only required to exercise such care and skill as is ordinarily possessed by 
those engaged in the same business or art, and if you find from the evidence 
that he exercised such care and skill, he was not negligent although the 
danger might have been avoided if he had acted in a different manner; hence 
his acting in the particular manner which he did would not necessarily be 
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that end a reasonable degree of skill” were incorporated in the 
instructions still the instruction following practically nullified the 
former’s effect. After stating to the jury the requirement of ut- 
most care and diligence the Court proceeded to say that this demand 
did not impose upon the carrier the duty to “exercise all the care, 





negligence merely because there may have been a safer manner of doing 
it. All of the circumstances attending the transaction must be taken into 
consideration. However, these circumstances must be those which the evi- 
dence shows may reasonably be supposed to have heen known to him and 
to have influenced his mind at the time, for after an event has transpired it 
is often easy to demonstrate means whereby it might have been prevented 
from occurring. 

“If you should find from the evidence that the pilot Everitt was an 
experienced and skillful pilot, and without any negligence on his part 
encountered fog conditions, and that bringing to bear all his previous 
experience and skill he weighed the facts and circumstances surrounding him 
and of which he had knowledge and decided upon a course of action which 
he tried to carry out, that is to make an emergency landing, then his want 
of success would be due to error of judgment and not to negligence. That 
is, if he exercised his best judgment and if his acts would have been 
approved by competent experts. 

“You are instructed that the carrier of persons for reward must use 
the utmost of care and diligence for their safe carriage, must provide 
everything necessary for that purpose and must exercise toward that end a 
reasonable degree of skill. 

“The carrier of persons for reward is bound to provide vehicles fit for 
- purpose and is not excused for failure in this respect by any degree 
Or care. 

“While the law demands the utmost care for the safety of passengers, 
it does not require airplane companies to exercise all the care, skill and 
diligence of which the human mind can conceive nor such as will free 
the transportation of passengers from all possible perils. The deccased in 
this case necessarily took upon himself all the usual and ordinary perils 
incident to airplane travel and if you find from the evidence that the De- 
fendant exercised all the care, skill and diligence required by law as 
defined in these instructions and that nevertheless the accident occurred, 
the Defendant would not be responsible therefor, and your verdict should be 
for the Defendant. A carrier is not an insurer of the safety of its 
passengers and is not bound absolutely and at all events to carry them 
safely and without injury. All passengers take the risk of those dangers 
which cannot be averted by the carrier by the exercise of the degree of 
care which the law requires, 

“The Defendant in this case, in addition to its defense that it was not 
guilty of negligence has presented the defense that the accident in question 
was due to unforeseen events, inevitable accident or Act of God. You are 
advised that if either of these defenses are established by the evidence, the 
Plaintiff cannot recover, and your verdict must be for the Defendant. 

“No matter how great and imminent might have been the danger of 
serious consequences of an accident, the Plaintiff would not be entitled to 
recover if the death of Thomas J. Kelly was the result of an inevitable or 
unavoidable accident; that is, if the accident could not have been prevented 
by the exercise of that degree of care and caution required of the De- 
fendant under the instructions heretofore given. A pure accident without 
negligence on the part of the Defendant is not actionable, and if you are 
convinced that the accident was of such character, it would come under the 
head of an inevitable accident, then in such event, the Plaintiff could not 
recover. 

“There is in the law of accidents the further principle that I will briefly 
state to you. When any person is confronted with a sudden emergency, he 
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skill and diligence of which the human mind can conceive nor such 
as will free the transportation of passengers from all possible perils.” 

The doctrine of assumed risks is definitely injected into the 
case by the Court. “The deceased in this case necessarily took 





is not required to exercise the same degree of caution, that natural and 
deliberate judgment exercised when there is plenty of time to determine 
what would be the wise thing to do. The law takes note of those things. 

“Now gentlemen, with reference to the application of these instructions 
to these particular facts, I feel like observing to you that of course it 
is admitted Mr. Kelly was a passenger for hire upon this airplane. It is 
uncontradicted that the airplane was sufficient for its purpose. In fact, its 
capacity was more than its load. It was inspected as required by the 
government regulations; that the air was clear and suitable for flying when 
it left Los Angeles. We have no direct evidence as to when or where it 
encountered the fog. It is without dispute that it circled the Tri-City Airport 
several times and was later seen by several of the witnesses, you will 
remember their names, who describe it as flying around in the vicinity of 
the place where the accident occurred. Several of the witnesses described it 
as at times invisible because of the fog. Other witnesses that it appeared and 
later disappeared in the fog. It emerged from the fog and later disappeared 
into the fog. 

“There is considerable contradiction as to how high the fog was or 
what the visibility was. That you must determine for yourselves from a 
consideration of all the evidence. The testimony of all the witnesses is such 
that you must reasonably draw the inference that the plane was off its 
course and had lost its bearings. Whether or not the terrain was visible to 
the aviator may be reasonably doubted from the evidence. Undoubtedly 
it was not always visible. As I remember, several witnesses heard the 
plane, when they could not see it. One witness, I believe, stated the plane 
appeared to be directly overhead, yet was obscured from his view by the 
fog. All the expert testimony seems to agree that in the opinion of the 
witnesses testifying, the pilot was seeking a landing place. Those, however, 
were all witnesses presented by the Defendant. The Plaintiff contends 
that by rejecting the landing place which the Plaintiff claims must have 
been visible, and seeking to find his way out of the fog, he suffered this 
accident. The Plaintiff, as I understand its position, maintains that it was 
negligent to attempt to fly through fog in any event; that not to have 
landed at the Tri-City Airport, and not to have landed in the field or in 
the places where a landing might have been made in the vicinity of the 
accident, constituted negligence. 

“There is one feature in this case, however, to which I desire to call 
your particular attention. That is, that there is no witness, no living witness, 
who is able to tell us what the aviator actually saw. One of the experts stated 
with reference to his circling over the airport—the Tri-City Airport, that 
it might have been he saw what he thought was clear weather, or clearing 
atmospheric conditions beyond him. Applying the principle regarding the 
error of judgment, which vou will bear in mind, if in the judgment of this 
aviator he saw what happened to be favorable conditions ahead of him, 
then the Defendant is not to be held for negligence because he chose that 
course rather than to land upon the field in safety. 

“Now, this is more or less of a new science, as we all recognize, and 
admittedly it is a branch of the law where we have very few precedents, 
that is adjudicated cases. In order to hold the Defendant for negligence, 
you must, as I explained to you, find that the pilot in this case—because the 
pilot represents the Defendant—the corporation is able to act only through 
its employee in this case, and therefore the pilot in this case is for all 
purposes of the case, so far as your verdict goes, the Defendant itself. 
The pilot must have done something which good judgment did not approve, 
or would not approve, and on account of the fact that we cannot know 
what the aviator saw, what appeared to him, it is a rather difficult thing 
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eeneene all the usual and ordinary perils incident to airplane 
trave ee 

The high point of the case is the rejection, either by the Court, 
or by the jury, of the doctrine of res ipsa loquitur. The judge did 
not instruct on this doctrine and in absence of direct evidence as 
to the exact cause of the accident the jury did not employ this prin- 
ciple in establishing the preponderance of the evidence for the plain- 
tiff. It cannot be said of course, that the jury did not call upon 
this maxim and reject it, but such an operation is highly improbable 
in view of the lack of specific instruction from the Court. 

California law controls this case. The ticket for trans- 
portation was purchased in California. There is no evidence of in- 
tent of either party contrary to the assumption that California law 
would control construction of the contract. The alleged tort oc- 
curred in California. The Court trying the case sat in California.‘ 

In 1895 the Supreme Court of California in the leading case 
of Judson v. Giant Powder Company’ definitely established the rule 
of res ipsa loquitur as a part of the jurisprudence of that State. 
Quoting from Shearman and Redfield on Negligence® the Court 
there announced the principle that has been applied in California 
Courts in numerous cases and respecting varying sets of facts since 
that time. 


p. 556: “‘When a thing which causes injury is shown to be under the 
management of the defendant and the accident is such as in the ordinary 
course of things does not happen if those who have the management 
use proper care, it affords reasonable evidence in the absence of ex- 
planation by the defendant that the accident arose from want of care.’” 


The element of contractual relationship does not enter into the 
question of the application of this doctrine. In the Judson case 
plaintiff sued for damage resulting from explosion of defendant’s 
dynamite factory, operated next door to plaintiff. Plaintiff’s fac- 
tory was wrecked by the explosion. The Court held that measured 
by the pronouncement of the rule as stated in Shearman and Red- 
field, quoted above, res ipsa loquitur should be applied, Page 556: 
“Tested by this rule, no question of contractual relation could form 
an element in the case,” and judgment was given the plaintiff 
“Undoubtedly the presumption (of negligence) has been more 


in my judgment to know that the conditions that appeared to him did not 
justify his doing what he did. 

“You gentlemen are the exclusive judges of the evidence in this case, 
and you are to make up your minds from the evidence before you what 
the situation was. 

“One other thing may be suggested to you. An airplane is a thing that 
must be kept going, and going at a very rapid rate, to insure anything like 
safety. If a man sees danger ahead of him when he is driving an auto- 
mobile, he may stop. It is not so with an airplane. Stopping means danger, 
often death, unless of course a landing, is made. . . .” (For a full report 
of the instructions, see 1930 U. S. Av. R. 292.) 

4. See Carriage of Passengers by Air, supra note 2, p 47; Code of 
Civil Procedure, California, Sec. 1857. 

. 107 Cal. 549 

6. Sec. 60. 
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frequently applied in cases against carriers of passengers than in 
any other class but there is no foundation in authority or reason 
for any such limitation of the rule of evidence. The presumption 
originates from the nature of the act, not from the nature of the 
relations between the parties.’ Presumptions arise from the doc- 
trine of possibilities. The future is measured by the past, and pre- 
sumptions are created from the experience of the past.”® The doc- 
trine has been applied in California in cases of runaway horses,® 
dropping of mechanic’s tools on passers-by,’ falling of tile, ex- 
plosion of gas main in man-hole with resultant injury to one not 
employed by defendant,’* explosion of gas tanks'* and in the case 
of death resulting from an automobile accident, wherein the decedent 
was an unpaying guest of the defendant** to name but a few ex- 
amples. It may be safely said that this rule of evidence will be 
applied by the California Courts in any negligence case “where 
in the ordinary course of events the accident complained of would 
not happen except from the negligence of the defendant.’*> In 
the case of aircraft, then, the proper determination of the question of 
applicability of the rule goes to the law of averages. In the ordinary 
course of air operation does the kind of accident under scrutiny 
ordinarily happen except from the negligence of the operator? 
Putting the question in this form it can be readily seen that such 
elements as contractual relation—whether or not the passenger has 
attempted to bargain away his cause of action, or whether or not 
he has attempted to nullify rules of evidence by the devise of agree- 
ment with his carrier—are at once excluded from our inquiry. Nor 
does the kind of carrier—whether common, private, or quasi-com- 
mon, or contract—have anything to do with the question of ap- 
plication of this rule of evidence. 

“Risks of transportation” or “risks of air transportation” 
should be considered at this juncture. If the law of averages 
shows that there is probability or even great possibility of accident 
due to carriage by air, then undoubtedly the passenger can be charged 
with assumption of risk and in addition the rule of res ipsa loquitur 





7. The Court quoting from Rose v. Stephens, 11 F. 438 

8. Judson v. Giant Powder Company, supra note 5, at page 555. 

9. Breidenbach v. McCormick Co., 20 Cal. App. 184, 128 p. 423. 

10. Dixon v. Pluns, 98 Cal. 384, 33 p. 268 

11. Michener v. Hutton, 203 Cal. 604, wherein are collected many 
interesting illustrations of application of the rule. 

12. Smith v. Southern Counties Gas Co., 89 Cal. App. 81. This case 
would seem to be an extreme one. Lighting a match in a man-hole of a 
gas company might be easily held to be known to be dangerous by any 
person of ordinary intelligence, yet the Court said the resulting accident 
was “such as in the ordinary course of things does not happen if those 
who have the management use proper care” The Supreme Court of California 
gave its implied approval in denying a hearing after decision by the 
District Court of Appeal. 

Sistrunk v. Texas Holding Company, 88 Cal. App. 698. 
Brown v. Davis 84 Cal. App. 180. 

Carlsen v. Diehl 57 Cal. App. 731, 737. 

Lippert v. Pacific Sugar Corporation, 33 Cal. App. 198, 208. 
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cannot be brought into play, for it cannot be said that in the ordinary 
course of air operation the kind of accident involved does not 
occur except from negligence. If air passage is proven ordinarily 
dangerous then one cannot assume negligence from the ordinary 
occurrence. The kinds of air operation then must be examined. 
It is generally known throughout the aeronautical fraternity that 
the element of danger varies in intensity with the type of operation 
involved. Stunt flying is generally dangerous. Straight-line pas- 
senger flying on scheduled runs is not. Military flying may occupy 
the middle ground. The air mail goes through where a passenger 
pilot “fears to tread.” Statistics will very likely show that carrying 
the mail by air involves more hazard to the pilot than does passenger 
carrying to the passengers and crew. 

In the instant case can the aeronautical industry contend that 
ordinarily accidents such as happened at Banning occur without 
negligence on the part of the operator? Such a contention, if urged 
successfully, would establish straight-line scheduled passenger flving 
as an extremely unattractive method of transportation and would 
undoubtedly kill air passenger business. If the facts prove, as we 
are led to believe by air traffic departments, that this kind of fly- 
ing is very safe, then it would seem that res ipsa loquitur will be 
applied in accidents in such operation, at least in California. 

It should be added that the rule above discussed is merely a 
presumption of evidence, that it may be overturned by other com- 
petent evidence, and that where there is no question as to the cause 
of the accident the rule has no application whatsoever.'® In Atkin- 
son V. United Railroads* the California Court points out that the 
pleading of specific acts of negligence precludes reliance on the 
doctrine of res ipsa loquitur in Missouri, Kansas, and Illinois; that 
the doctrine may be used regardless of evidence on specific acts 
of negligence in Washington, Virginia, Massachusetts and Ten- 
nessee, and that the rule of application in Georgia, Indiana and 
California permits application of the rule even though specific acts 
of negligence are pleaded but relieves the defendant from disprov- 
ing negligence on all other grounds. In other words in California 
the rule applies—where specific acts of negligence are pleaded— 
only to the acts so pleaded. 

The disposition of the trial judge in the Allison cases to “go 
easy” with the airline company, no doubt on account of his appre- 
ciation of the difficulties of the infant air transport industry, is ex- 
tremely interesting. This phase of judicial reflection can possibly 
be traced to the very effective good will campaign of the aviation 
organizations. Perhaps when Colonel Lindbergh flew the Atlantic 
he started the chain of events which had its culmination in the 
kindly attitude of this Court toward aeronautics. However, the 
question may well be raised of the lasting effects of a judicial policy 
which tends to favor a particular endeavor. Does the enterprise grow 
as strong as though it were faced with responsibilities the equal 





16. 71 Cal. App. 82. 
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of its competitors? Finally will not aviation progress more surely— 
if not as rapidly—if it is forced to face the music with all other 
economic pursuits than it will if it is constantly coddled, excused, 
babied and impressed with the fact that it is infantile in character 
and that it cannot stand on its own merits.!” 

Member of the California Bar. THomas Hart KENNEDY. 


Pusiic INTEREST, CONVENIENCE AND NECESSITY APPLIED TO 
BROADCASTING STATIONS—HETERODYNE INTERFERENCE ON ReE- 
GIONAL CHANNELS—APPLICATION OF Davis AMENDMENT TO OVER- 
QUOTA STATE AND TO COMMUNITIES WITHIN THE STATE, 


In Havens & Martin, Inc. v. Federal Radio Commission, No. 
5141 (not yet reported, opinion filed December 1, 1930), the Court 
of Appeals of the District of Columbia affirmed a decision of the 
Federal Radio Commission denying an application by broadcasting 
station WMBG, Richmond, Va., for increase of power from 100 
to 500 watts and for change of frequency from 1210 to 1240 kc. 

The Commission’s decision had been based in part on findings 
(1) that a granting of the application would cause serious heterodyne 
interference to WGHP at Detroit, Mich.,) operating at 1240 kc. 
with 1000 watts, the distance separation being about 460 miles, and 
(2) that the State of Virginia already enjoyed more than a fair and 
equitable proportion of the facilities available to the Second Zone 
upon the basis of population, and the city of Richmond already en- 
joyed a full share of the radio facilities of the state. With regard 
to these findings, the court’s opinion says: 


“These findings if justified by the record are sufficient to sustain 
the refusal of appellant’s application. Radio Act of 1927, Sec. 4, 44 
Stat. 1162. They are contested by appellant, and the question presented 
by this appeal is whether the findings are manifestly against the evi- 
dence contained in the record. Technical Radio Laboratory v. Federal 
Radio Commission, 36 Fed. (2d) 111. Upon a review of the record we 
are of the opinion that none of the findings is against the evidence.” 


This re-affirmation of the rule announced in the Technical 
Radio Laboratory case, which is repeated in the court’s opinion filed 
the same day in W. O. Ansley, Jr. v. Federal Radio Commission, 
No. 5149 (not yet reported, opinion filed Dec. 1, 1930), removes 
the doubt which was occasioned by what seemed to be adherence 
to a somewhat different rule in Great Lakes Broadcasting Co. v. 
Federal Radio Commission, 37 Fed. (2d) 993. 

The court’s opinion reviews briefly the conflicting evidence in 
the record on the subject of interference, and said that, on the facts 





17. See “What’s the Matter with Aviation’, Bogart Rogers, Liberty 
Magazine, November 22, 1930, page 16 for a frank discussion of the effects 
of too much preference on the aeronautical industry. 


1. The Commission’s statement also pointed out that the State of 
Michigan was under-quota under the Davis Amendment, and should not have 
its broadcasting facilities further reduced by interference such as would result 
from the requested assignment. 
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shown by the record, it was not error for the Commission to rely 
upon the testimony of its official engineer. The opinion also briefly 
reviews the opposing contentions as to the present quotas of Vir- 
ginia and of the city of Richmond, saying 


“An analysis of the quota to which the State is entitled according 
to population discloses that it is over its quota in respect to national, 
regional and local facilities.” 


Thus the Commission’s method (which has since been changed) 
of calculating state quotas under the Davis Amendment receives the 
implied approval of the court. Appellant had contended that the 
Commission should have charged WJSV, Mt. Vernon, Va., to Wash- 
ington, D. C., but the court held that “the evidence . . . tends 
to prove that the principal studio of WJSV is located in Virginia.” 
The court impliedly approves the Commission’s finding that Rich- 
mond is not “radio isolated,’ and the Commission’s position that, 
since there were other localities in Virginia in need of broadcasting 
facilities which were applying therefore, any new construction should 
“go to some place where there are as yet no stations.” 

The decision (together with the decision in the Ansley case) 
is chiefly important in the assistance it gives to those who are seek- 
ing to counteract the great pressure constantly being exercised on 
the Commission further to deteriorate the condition of regional 
channels by insufficient geographical separations between stations 
assigned to them. 

Louis G. CALDWELL. 


Of the Chicago and District of Columbia Bars. 


Pusiic INTEREST, CONVENIENCE AND NECESSITY APPLIED TO 
BROADCASTING STAT‘ONS—HETERODYNE INTERFERENCE ON ReE- 
GIONAL CHANNELS—APPLICATION OF Davis AMENDMENT TO OVER- 
QUOTA STATE AND TO COMMUNITIES WITHIN STATE, 


In W. O. Ansley, Jr. v. Federal Radio Commission, No. 5149 
(not yet reported, opinion filed December 1, 1930), the Court of 
Appeals of the District of Columbia affirmed a decision of the Fed- 
eral Radio Commission denying an application for permit to con- 
struct a new broadcasting station at Abilene, Texas, with unlimited 
hours of operation, 1000 watts, on 550 kc. 

A local broadcasting station, KF YO, operating at Abilene on 
1420 ke. 100 watts (250 watts daytime) opposed the application 
before the Commission on the ground that there was no necessity 
for, and not sufficient patronage to support, two stations at Abilene. 
A previous application by KFYO for an increase of power had been 
refused. After finding from the evidence “that the local station had 
signally failed to render efficient service to the people of Abilene and 
vicinity, and that much objectionable matter had been broadcast by 
it,” and “that the appellant is an experienced broadcasting operator 
of good character, and that he might confidently be expected to 
conduct the new station, if established, in a satisfactory manner,” 
the opinion says: 
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“The present controversy, however, is not a personal one, nor a 
competition between two broadcasting stations, but is to be governed 
solely by a consideration of the public interests. Section 4, Radio Act 
of 1927, 44 Stat. 1162.” 


The Commission’s decision had been based on reasons in substance 
as follows: 


“(1) That the proposed station would result in the creation of 
additional serious heterodyne interference with stations already con- 
structed and operated on the same frequency; (2) that the State of 
Texas already enjoyed more than a fair, equitable or statutory share of 
available broadcasting facilities according to population; and (3) that 
neither the radio needs nor the economic support of Abilene and vicin- 
ity justified the construction and operation of such a station.” 


The opinion says: 


“The sole question before the Commission was whether the public 
interest, convenience or necessity would be served by the granting of 
appellant’s application.” 


After reaffirming the rule laid down in the Technical Radio Labora- 
tory case, the court held “that the decision is not manifestly against 
the evidence.” 

The distance separation between Abilene and the nearest point 
(St. Louis) at which an existing station was operating on 550 kc. 
was 690 miles. On this subject the court uses language which is not 
free from criticism when it says: 


“Tt is true as urged by appellant that more or less heterodyne inter- 
ference already occurs between other stations when broadcasting simul- 
taneously upon this channel, and that such interference is likely to 
affect such broadcasting by regional stations, and that it is necessary 
to balance the amount and importance of the service a radio station 
may give against the degree of interference it may cause. Gencral 
Electric Company v. Federal Radio Commission, 31 Fed. (2d) 630.” 


This is true of the particular channel involved on the appeal, 550 
ke., which, under sub-paragraph D, Par. 4 of General Order 40, was 
one of five frequencies which might be used by stations in all five 
zones broadcasting simultaneously. It was recognized that inter- 
ference would inevitably take place on these frequencies. They 
should not, however, be confused with the thirty-five regional chan- 
nels designated in sub-paragraph C, Par. 4 of the same general 
order, which were to be used by stations in not less than two nor 
more than three zones (with a limited exception where interference 
would not be caused). 

The court again gives implied approval to the Commission’s 
method (since changed) of calculating state quotas, saying 


“This finding of the Commission is presumed to be correct, and 
while exact accuracy in such a computation is doubtless impossible, the 
finding is not refuted by the evidence.” 
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The court discusses and disposes of appellant’s contention that the 
Commission had discriminated against Abilene and a large area of 
Western Texas which is commercially tributary to it. 

The appeal raised, and the briefs of the parties discussed, 
many important and interesting procedural questions, but the court 
refrains from passing on them, other than to overrule all of appel- 
lant’s contentions on such matters in a sentence at the close of the 


opinion. 


Louis G. CaALDWELt. 
Of the Chicago and District of Columbia Bars. 


COMMENTS 


AIRCRAFT—AIRPORT—T RESPASS—N UISANCE—CONSTITUTIONAL Law—Com- 
MON Law Doctrine Mopiriep—EFFective PossEss1on—JURISPRUDENCE— 
[U. S. D. C. Ohio]—The defendants established an extensive airport and 
flying school across the public highway from the improved country estate of 
the plaintiffs, situated in a farming region, and twelve miles from the city 
of Cleveland. Within a week of the time in which the defendants purchased 
their property, and before improvements commenced, plaintiffs complained 
that the prospective airport would be a nuisance. The defendants disregarded 
the protest and proceeded with improvements, and this action for an in- 
junction was promptly commenced. Held: The court enjoined blowing dust 
upon plaintiffs’ property, the dropping of circulars, and flying over plaintiffs’ 
estate at less than 500 feet, including the flying below 500 feet in taking 
off and landing. The airport was held not to be a nuisance per se because 
such a holding would be inconsistent with recent Ohio legislation, author- 
izing municipalities to acquire real este for airports: Ohio Gen. Code Sec. 
3677. Injunctions were denied which were sought on the ground that private 
nuisances were constituted (1) by ordinary flying taking place above 500 
feet in altitude because unsupported by evidence showing that such flying 
interfered with the comfortable enjoyment of the country estate or the 
“effective possession” of the plaintiffs; (2) by the noise involved in warming 
up the airplanes a quarter of a mile from plaintiffs’ dwelling, because the 
noise was found to be less than “plaintiffs; might be compelled to endure 
from industrial plants which might properly locate in this locality”; (3) by 
the attraction of crowds for exhibitions, business, or curiosity, because the 
crowds so attracted were no different from those attracted by amusement 
parks; (4) by the lighting system for night operations until the kind 
to be installed and the inconvenience foliowing were determined; and lastly 
(5) by the decrease in value as a country, estate because this was denied 
to be ground for injunction unless the airport was otherwise a nuisance, 
and ag ultimate financial loss was not certain because of the increased value 
of the land for purposes connected with the airport: Swetland v. Curtiss 
Airports Corp. (N. D. Ohio. 1930) 41 F. (2d.) 929. 

The prayer for injunction against flying over plaintiffs’ estate is, for 
aviation, by far the most important question raised and alone will be 
considered in this comment. 

The actual decision of the case, as distinquished from the reasoning 
advanced to support it, appears to be an admirable compromise of the con- 
flicting interests involved—those of the land owner to be undisturbed in 
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the use and enjoyment of his land, and those of the public in the newest 
medium of travel—in which certain burdens are cast upon each litigant. 
The injunction against flying over property at less than 500 feet, even when 
taking off and landing, adds a large financial burden to airport operators, 
because airports will either have to be much larger than heretofore, or must 
acquire extensive air rights over neighboring land, since a large loaded 
plane today covers a distance of over a mile before reaching 500 feet in 
altitude. This decision is more severe than that advanced in the recent 
case of Smith v. New England Aircraft Co., (Mass. 1930) 170 N. E. 385 
where flying over wood land at the extremity of the country estate was 
declared to be a trespass at 100 feet in height, although no injunction was 
granted because of procedural technicalities, but where flying between 100 
and 500 feet was left undetermined ag to whether it constituted a trespass. 
On the other hand, the land owner was not sustained in his claim of property 
rights based on the literal interpretation of the maxim cujus est solum, ejus 
est usque ad coelum et inferos, which would have given him exclusive 
proprietary interests in the superjacent airspace without limit, because, by 
refusing to enjoin flying above 500 feet, the court denied the right to 
maintain trespass quare clausum fregit, which otherwise would have fol- 
lowed for every invasion regardless of height or inconvenience. In the Smith 
case, supra, the plaintiff did not contend for a literal interpretation of the 
maxim, but his contention, that the maxim gave the ground owner exclusive 
property rights up to 500 feet, was denied. 

The court’s decision is probably based entirely on the finding that a 
nuisance was maintained, and not on the ground that trespass was committed. 
The theories upon which the injunction was based are important for aero- 
nautical development because of the precedent created for future decisions. 
The injunction could have been based either on an action of trespass quare 
clausum fregit, or on an action to abate a nuisance. The following passage 
appears to summarize the reasons for the court’s decision: “In view of 
the magnitude of defendants’ contemplated operations, in the opinion of 
the court the probability is that if defendants were permitted in taking off 
and landing to fly at altitudes lower than 500 feet, such flying, if it would 
nol constitute trespasses, would at least constitute the maintenance of a 
nuisance.” (instant case, 942—italics added). Clearly the decision rests on the 
finding of a nuisance, but it is doubtful whether the decision rests in addition 
on a second finding that trespasses were committed because of the qualifying 
word “if”. However, if the court intended to base its decision merely on 
nuisance, it chose a very circumlocutious way to do so, because over threc- 
quarters of the opinion is devoted to an inquiry into the case, maxim, and 
statutory authority on the extent and nature of property in airspace which 
is not involved in a private nuisance because the ownership of property at 
the spacial origin of the nuisance is immaterial. The extent of the land- 
owners property in airspace was relevant only in deciding within what 
region an action of trespass could be sustained, and the court advances the 
test of “effective possession’ for that very purpose. The court declares 
that “if this court were called upon to designate the upper limit of effective 
possession under the facts of this case, it would, in the first instance, fix 
it at an altitude of 500 feet” (instant case, 942). This shows the court 
recognized that an adjudication of the trespass question was unnecessary for 
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the present injunction, although personally believing that such flying con- 
stituted a trespass. However, if trespass is considered one of the grounds 
for the decision, then the opinion, that effective possession only extended up 
to 500 feet is the sole basis for restricting the injunction to flying below 
500 feet, unless such altitude is considered the lower extent of “the airspace 
normally traversed by the aviator” in which the court had found that ex- 
clusive proprietary rights did not exist by the common law or constitutional 
guarantee (instant case, 938). There is no doubt but that the court ad- 
vanced a convenient verbal test for determining when trespass was maintain- 
able and told how to apply that test in this case. However, the test was mere 
dicta unless the single sentence, above quoted, placing the whole decision on 
nuisance, was not exclusive, i. e. was only one of the bases for the decision. 

The basis of the decision is further obscured by the striking coincidence 
that the minimum safe altitude for flying, the scope of effective possession, 
and the limit of nuisance from flying, are all placed at 500 feet. That three 
so unrelated findings, dependent on different considerations, should exactly 
correspond, although partially explained by the evidence, appears to be more 
than a coincidence, and raises the query of whether the minimum safe 
altitude regulation was not erroneously employed as a handy tool by which 
the trespass and nuisance question could be readily settled. An examina- 
tion of the Federal and State Statutes, and the elements of trespass and 
nuisance show the illogical foundation for the coincidence. 

The Federal Air Commerce Act of 1926 (49 U. S. C. A. 171 et seq; 
44 Stat. 568 et sea) cannot properly be construed, as often misunderstood, 
to be a prescription of property rights in the airspace by the provision that 
“navigable airspace’ should be the “airspace above the minimum safe alti- 
tude of flight prescribed by the Secretary of Commerce under section 3, 
and such navigable airspace shall be subject to a public right of freedom of 
interstate and foreign air navigation.” Sec. 10, 49 U. S. C. A. 180. The 
Act primarily sought to advance aviation by making flying safe; this the 
Federal government had a right to regulate by its constitutional control over 
interstate commerce. The minimum height regulation of 500 feet for 
flying in the open country assumed the right to fly, and cannot be construed 
as expressly authorizing flight down to the altitude of 500 feet, but only 
as deciding that at the present stage of aviation interstate flying is not 
safe lower than 500 feet. The only possible effect that the Act had on 
property rights was to help determine when flying was so dangerous as to 
be a nuisance which, of course, is only one of the grounds for a nuisance. 
If the Secretary of Commerce, after consideration of the evidence at his 
disposal, found that flying below the minimum height was generally unsafe, 
then the presumption could be raised that such flying interfered with the 
physical enjoyment of the proprietary occupant so as to constitute a 
nuisance. 

State statutes, such as the Ohio Act, 113 Ohio Laws (1929) 28, are 
based on the State’s police power, and under this power minor infringements 
of property rights are permitted in order to adjust conflicting rights, and as 
long as the exercise is reasonable there is nc violation of the general con- 
stitutional guarantee of property: Block v. Hirsh (1921) 256 U. S. 135, 155; 
41 Sup. Ct. 458, 459: Smith v. New England Aircraft Co., supra 390. How- 
ever, the Ohio Act did not directly attempt to employ the police power 
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to take away property rights in the airspace by fixing the lawful altitude 
for avigation, as did the Massachusetts Statute (Gen. Laws, Ch. 90, sec. 
55, as amended by Acts of 1928, ch. 388, sec. 10), but purported to “acquiesce 
in and to adopt the provisions of the Air Commerce Act of 1926, so far 
as the proper altitudes of flight are concerned.” (instant case, 939). Whether 
the adoption of the Federal Act can be considered an exercise of the State’s 
police power, and thus a conscription of the uncertain property rights in 
the airspace above 500 feet is not entirely clear, though probable: Fagg 
“Incorporating Federal Law into State Legislation.” (1930) 1 Jour. Air Law 
199; Remarks of Kintz, 1 Jour. Ar Law 445; Lee, “State Adoption and 
Enforcement of Federal Air Navigation Law” (1930) 16 A. B. A. Jour, 715. 
The court’s conclusion is that “We cannot agree with the contention that 
this establishment of a 500 foot minimum altitude rue is an unreasonable or 
arbitrary exercise of the police power, in that it denies effective possession 
of their property to plaintiffs and amounts to an unlawful taking of plain- 
tiffs’ property without due process of law.” (instant case, 940). While the 
passage expressly declared the Statutes constitutional, it also negatived all 
effect on property rights, which is supported by the earlier statement that 
neither “legislative body, in establishing the regulations regarding air naviga- 
tion therein set forth, considered that there was involved the taking of any 
property’ (instant case, 934—italics by court). 

The determination of when an action of trespass can be maintained 
depends on the definition of property, i. e., how far airspace is property 
reduced to ownership. Legislative provisions and statutes are powerless to 
destroy property rights and titles contrary to due process of law: Logan: 
“Aircraft Law—Made Plain” (1928) 20-21. Before deciding that the prop- 
erty owner cannot maintain trespass for every invasion above his land, the 
court was compelled to find that by the common law the subjacent owner 
never owned the airspace, or that his ownership only extended to a certain 
height. If the contrary were found, a constitutional amendment would be 
necessary before aviation could proceed. The standards employed by the 
courts to determine the subjects of property which are protected by the 
constitutional guarantee are obscure, although admittedly very broad. It is 
contended that the guarantee should be interpreted to refer to property as 
understood at the time of adopting the constitution: Hine, “Home versus 
aeroplane” (1930) 16 A. B. A. Jour. 217 (citing only Gibbons v. Ogden 
(1824) 9 Wheat. 1, 190, 6 L. Ed. 23, 68); Note (1893) 7 Harv. L. Rev. 
300; Shattuck “Meaning of the term ‘Liberty’” (1891) 4 Harv. L. Rev. 365, 
387. However, the guaranted has probably been extended beyond the 
original intention by including intangible elements, while at the same time 
all property rights have become less absolute by being made relative to the 
general welfare: Swayze, “Judicial Construction of Fourteenth Amendment” 
(1912) 26 Harv. L. Rev. 1, 13; on inclusion of intangible elements, see, 
Truax v. Corrigan (1921) 257 U. S. 312, 327, 42 Sup. Ct. 124, 127, and 
Bogani v. Perotti (1916) 224 Mass. 152, 154, 112 N. E. 853, 855; on relativity 
of private property rights, see, Hudson County Water Co. v. McCarter (1908) 
209 U. S. 349, 355, 28 Sup. Ct. 529, 531. 

The plaintiff relied “strongly” upon the maxim cujus est solum to show 
that the landowner had exclusive property rights in the airspace. The court 
held the maxim was an “invocation of the doctrine of stare decisis” (instant 
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case, 936) which no decided case had directly applied to the upper airspace 
because that space was unused prior to the development of aviation, and 
of no value, except in connection with the soil, and consequently the source 
of no litigation: Note (1926) 42 A. L. R. 945. While the lack of case 
authority to support the maxim was balanced by the old prevailing belief 
that the maxim was accepted law, the court refused to follow customary 
belief which usually directs the course of law in such a balance, and was 
swayed by modern needs and declared: “No constitutional or legislative 
provisions or statutes have heretofore established any exclusive proprietary 
rights in the landowner to the superincumbent airspace normally traversed 
by the aviator” (instant case, 938). But see, “Legislative Jurisdiction over 
Flying” (1930) 8 Canadian Bar Jour. 587, 589. The airspace normally 
traversed by the aviator presumably extends down to the minimum safe 
altitude established by the Secretary of Commerce, which regulation appar- 
ently is employed indirectly to fix the lower height of the above general 
denial of property. 

The court contemplated sustaining the action of trespass against flying 
below the minimum safe altitude when it declared, “Below such altitudes 
the Act’ does not apply to this case, and the court must protect the rights 
of the plaintiffs if there is an unreasonable interference with them, by 
the application of the rule of effective possession” (instant case, 442). 
While examining the nature and scope of the trespass action, the court quoted 
Pollock’s suggestion “that the scope of possible trespass is limited by that 
of possible effective possession” (Pollock, “Torts”, (13th ed.) 362) and 
remarked that he “is much quoted as announcing the rule that a land- 
owner has an exclusive right to the airspace above his land only to the extent 
that such ownership is necessary to and for effective possession.” (instant 
case, 937) Apparently without questioning its meaning or previous applica- 
tions, the court adopts the test of effective possession for determining the 
scope of the action of trespass. As previously shown, the court suggested 
500 feet as the proper height of effective possession for this case, and later 
infers that it is an exceptional case which does not interfere with the 
property owner’s effective possession by a flight below 500 feet :—‘‘The right 
to fly at lower altitudes (save in exceptional cases which might not be 
regarded as trespasses) must in such instances (landing and taking off) be 
legally obtained by the aviator.” (instant. case, 942—italics added). The reasons 
which led the court to reach the same altitude as that fixed by the minimum 
safe altitude regulation do not appear other than in the judge’s opinion, 
more applicable to nuisance, that probably “the plaintiffs will be amply 
protected if the flights of the defendants are made at minimum altitudes of 
500 feet.” (instant case, 942) It is believed the court probably used the 
considerations which determine the distance at which a flying airplane ceases 
to cause a nuisatice, in addition to the regulation of the Secretary of Com- 
merce, to locate the extent of effective possession. Later it will be shown 
that effective possession has no fixed meaning and can be employed to desig- 
nate almost any height the particular judge desires. 


The maintenance of a nuisance has nothing to do with the extent of 
the plaintiff’s property, or the safe altitude of flight, with the single excep- 
tion of danger, but involves only the unreasonable impairment of the use 
and enjoyment actually being made of the property occupied. How far away a 
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nuisance originates and the nature of the physical origin are generally im- 
material if there is an actual nuisance, consideration having been given to 
the character of the neighborhood in which the plaintiff’s land is situated. 
The decision that only flying up to 500 feet was a nuisance appears to rest 
on the same observations as those fixing the extent of effective possession, 
with the added ground that “counsel for the plaintiffs have offered no evi- 
dence which would indicate that flying at 500 feet would interfere with the 
comfortable enjoyment of their country estate by the plaintiffs” (instant 
case, 942). The court nowhere explained the exact manner in which the 
flight of an airplane constitutes a nuisance, and, in view of the importance 
of the decision, it seems that the court might have explained the kind of 
an interference it was considering when fixing 500 feet as the limit for the 
injunction. The flight of an airplane may affect the use and enjoyment 
of property by noise, exhaust, unsightliness, shade, and danger, of which 
noise and danger are the most important. Nuisance constituted by danger from 
the falling of the airship itself is alone related to the minimum safe 
altitude of flight, as has been shown, but the height of flight, independent 
of safety, affects all the sources of interference which flying may create, 
as does the kind and size of the plane and frequency of flight. Moreover, 
the adoption of a single altitude overlooks the fact that flying directly over 
plaintiffs’ dwelling at 500 feet might be a nuisance, while flying the same 
height might not be when over the borders of the estate a quarter or half 
mile away. The finding that the whole estate in the present case was 
highly improved distinguished this case from the Smith case, supra, where 
the borderland was unimproved brushland. The court to some extent recog- 
nized the arbitrariness of its decision by expressing a willingness to raise 
the altitude of the injunction if defendants’ flying increased and changed 
so that flying immediately above 500 feet became a nuisance, and by ex- 
pressing no such willingness to lower the altitude in the injunction if 
improvements in the industry permitted lowering the safe minimum altitude 
of. flight. 

The danger of objects falling from airplanes and the danger of the 
airship itself crashing are alone peculiar to nuisance created by flying 
airplanes. Railroads probably cause as much noise, and yet by the power 
of eminent domain, conferred upon them by the legislatures, the railroads 
can cross any property by paying compensation. It is contended that while 
it is proper to apply the ordinary rules of nuisance for interfering with 
flying over neighboring lands, some liberality should be allowed in the 
rules of nuisance against flying directly over a plaintiffs’ own property, 
because he cannot abate the disturbance so caused, which does not amount 
to nuisances, by acquiring additional air rights to protect his fanciful enjoy- 
ment, other than those the mere ownership of the subjacent land confers, 
unless he changes his occupation by constructing buildings: see, MacChesney, 
“In Re: Rights of Land Owners with Reference to Operators of Aircraft.” 
(1930) 1 Jour. Ar Law 338, 340. Men acquire country estates to avoid the 
noise of city life and surround themi with woods to secure quiet and 
isolation, but judging the woods alone and not as part of an entire estate, 
as was done in the Smith case, supra, flying may be permitted as low as 
100 feet over the brush borderland. In the present case the estate was ap- 
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parently judged as a whole, thus partially explaining the single altitude 
injunction. 

The burden of proving damages in maintaining a nuisance, which is 
not essential for trespass, makes the distinction as to which action the 
decision rests upon of extreme practical importance irrespective of the 
property question and of the fact that every flight within the area of effective 
possession might also theoretically be a nuisance. Damage actual proved 
from specific flights is the basis of nuisance and the injunction extends only 
to preventing further damage. Trespass is simpler in that it lies for every 
invasion of property, and the plaintiff has only the burden of proving that 
his property or his effective possession was invaded, which, however, may be 
as great a burden as proving damage until definite presumptions are estab- 
lished by a series of cases depending on the character of the occupation of 
the land. 

The contention that the regulation of the Secretary of Commerce— 
“Exclusive of taking off from or landing on an established landing field . 
aircraft shall not be flown . . at a height less than 500 feet” (Air Com. Reg. 
Ch. 7 Sec. 74G)—expressly authorized flying below 500 feet in taking off 
and landing was firmly denied. “The exceptions . . in taking off and landing 
were promulgated only to relieve the avigators from the penalties prescribed 
by the air traffic rules” (instant case 942) This interpretation was consistent 
with the view that the regulation of avigation in the interests of safety was 
the basis of the Act and avoided all question of the constitutionality of 
the exception by the opinion previously expressed as to the general guar- 
antee of property. Apparently as a result of this decision the Secretary of 
Commerce has reworded the regulation, effective September 19, 1930, as 
follows: “The minimum safe altitudes of flight in taking off or landing and 
while flying over the property of another in taking off or landing, are those 
at which such flights by aircraft may be made without being in dangerous 
proximity to persons or property on the land or water beneath, or unsafe 
to the aircraft.” The revised regulation does more than relieve the aviators 
from the penalties for violating the air traffic rules: it purports to offer a 
standard for judging when such flying is unsafe. The constitutionality of 
the revised regulation is uncertain unless it can be openly held to be a 
definite restriction of private property which is valid under some constitu- 
tional power, such as the police power. However, the regulation may be 
upheld because of the interpretation which can be placed on the ambiguous 
clause “dangerous proximity to persons or property.” It is difficult to see 
how safety for the owner beneath can necessitate flying at 500 feet at all 
other times and not when taking off and landing—which is admittedly the 
most dangerous. 

What is effective possession? This court is probably the first to employ 
the phrase to determine when an action of trespass is maintainable against 
the “innocent passage” of an airplane. Although the entire question of 
trespass is probably only dicta, the test of effective possession is one of the 
most important suggestions advanced. The court makes no attempt to 
define the phrase, and its suggestion of 500 feet as the proper scope in the 
present situation does not reveal the logical considerations entering into 
arriving at that altitude. At this point quotations may be examined from 
the principal writers who have used the phrase and then the possible mean- 
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ing of effective possession may be analyzed. Sir Frederick Pollock apparently 
introduced the phrase by suggesting, as already quoted, “that the scope of 
possible trespass is limited by that of possible effective possession:” Pollock, 
supra. Unfortunately Pollock does not further elucidate. Kuhn, in 1910, 
criticized the phrase, “Doubtless we may refer it to the essential requirement 
of trespass quare clausum fregit that there should be possession, or the 
right to possession, in the complaint. The suggestion is novel inasmuch as 
it regards this requirement as objective as well as subjective. But though 
this phraseology has already gained currency, it is more specious than 
precise, because the scope of effective possession as far as it concerns the 
air! space, is indeterminate and will vary with the advance in the art of 
air navigation. Furthermore it leaves open the air space for the acquisition 
of rights not necessarily appurtenant to the right of enjoyment of the soil.” 
Kuhn, “The Beginning of an Aerial Law’ (1910) 4 Am. Jour. of Int. 
Law 109, 126. While apparently accepting the phrase, Rannells states: 
“While this doctrine of effective possession does not flatly deny the maxim, 
so as upon establishment to relieve the aerial traveler from all guilt of 
trespass, it does originate a theory upon which the future air voyager 
may reasonably expect to escape litigation except where he actually causes 
damage but this scope of ‘effective possession’, so strongly to be 
depended upon by the traveler of the air, has never been determined; and will 
not be unless arbitrarily by statute, since it must vary with the advance of 
aerial navigation.” Rannells “Aerial Navigation in the Law of Trespass” 
(1919) 4 St. Louis Law Rev. 205, 206-7. This author believes “Germany 
and Switzerland have incorporated the doctrine of effective possession into 
their statutes:” supra, 207. The German Civil Code provides “the owner can- 
not prohibit interference ‘which takes place at such heights or depths that he 
has no interest in their exclusion.” Loewy, trans., sec. 667—in effect 1912. 
The Code of the Canton of Grisons (Swiss, sec. 165—in effect 1862) states 
that “property in land extends to the airspace (above) and the earth beneath 
as far as these may be of productive value to the owner.” Rannells cites 
as a “recent expositor of Pollock’s doctrine” one who says “ownership to 
the sky is a space of preferential use to the owner of the soil, and such use 
is interfered with only when enjoyment of the soil is diminished:” 71 
Central Law Jour. (1910) 1. Bogert, in commenting on Sec. 3 of the 
Uniiorm State Laws which places ownership of air space in the owner of the 
surface subject to a right of flight not interfering with the existing use of 
the land or eminently dangerous to persons thereon, states that “the land 
owner is believed to own the space above his surface as real property in so far 
as he can and does make effectual use of it.” Bogert, “Recent Developments 
in the Law of Aeronautics” (1922) 8 Corn. Law Quart. 26, 32, note 24. Bur- 
dick states: “But it is reasonable to believe that passage through the air space 
superadjacent to land at a height beyond that at which the owner of the soil 
can exercise effective possession, will not be treated as a trespass.” Burdick, 
“Torts” (4th ed. 1926) 406. Hotchkiss concludes “that the maxim has in 
practice given the lawn owner the right to the effective use of his property 
and its enjoyment, but that it has never given an absolute property right in 
the air space above his land.” Hotchkiss. “Aviation Law’ (1928) 25. Ball 
remarks: “Just what effective possession is, is obscure. Yet this doctrine 
has been repeated unquestioningly by several writers (Rannells, and author 
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of 71 Cent. Law Jour. 1). . . . Others set the limit at the height of actual 
user as determined by buildings or other structures—(distinguishing “actual 
user” from “effective possession”). . . . All of these limits were difficult both 
of definition and of application.” Ball, “The Vertical Extent of Ownership in 
Land” (1928) 76 U. of Pa. Law Rev. 631, 641-2—bracketed remarks added. 
But later Ball admits. although not favoring the above theories, that “it is 
probably true that we do not have definite disproof of the ‘zone theories’” 
supra, 683. McChesney remarks, “there is a question whether or not ‘effective 
possession’ will extend into any of the airspace above that used or usable for 
or in connection with a building. It should extend to space which for some 
reason or other is of value to the owner of the surface We have 
no doubt that there is or may be space above airspace of ‘effective possession’ 
which is of value to the owner of the surface, and it should be regarded as a 
trespass to interfere with that space by flying through it.” MacChesney, 
supra, 213-214. In the Smith case, supra, 393, the court speaks of Pollock’s sug- 
gestion in reference to flying as low as 100 feet: “Even if this suggestion 
of extreme limit be adopted as the test, the plaintiffs seem entitled 
to assert that there have been trespasses upon their lands. The test 
suggested is not actual but possible effective possession. It is not decisive 
that the plaintiff do not at the present make that possible effective possession 
a realized occupation.” In a comment on the Smith case, the decision that 
flying “lower than the 500 foot statutory minimum amounts to a trespass” is 
defended on principle as such flights are “well within the owner’s actual or 
possible effective possession and creates in the average mind a sense of in- 
fringement of a property right.” Comment (1930) 30 Col. L. Rev. 579, 581. 
Ballantine’s Law Dictionary (1930 ed., 423) defines “effective possession” as “a 
species of constructive possession” applied “when a man occupies a part of a 
tract of land claimed by him, in the name of the whole tract.” As used in the 
sense of actual or virtual possession in a replevin suit, see, Lieverman v. Clark 
(1904) 114 Tenn. 117, 138; 85 S. W. 258, 264; Words and Phrases 1154 (2nd 
series). 

If the concept of effective possession is employed at all, it should be 
used in the sense that will regulate the action of trespass so as to best 
compromise the conflicting interests of land owners and aviation. As there 
is no judicial precedent, the selection of an interpretation of effective pos- 
session is largely the result of policy. No single understanding of the scope 
of effective possession is presented by the above writers, and their views are 
not free from doubt. Rather than classify them, an enumeration will be at- 
tempted of the various assignable meanings to the scope of the phrase, and the 
objections proffered to each. The various interpretations may be primarily di- 
vided into those that conceive of effective possession as a fixed standard de- 
pending on some means of measuring the potential occupancy of property, and 
those that conceive of it as a variant standard depending on actual occupancy. 


Measured by potential occupancy, effective possession may include the 
superjacent space (1) occupied by the limit of possible permanent appur- 
tenances, both natural and artificial, such as trees and buildings, but irre- 
spective of present realization; (2) required in the sense that an intrusion 
interferes with the reasonable use and enjoyment of the possible permanent 
appurtenances; (3) used for the possible extent of aerial navigation by the 
owner above his own land, as well as required for the enjoyment of the 
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possible permanent appurtenances; or (4) valuable to the property owner 
in the sense that an intrusion into that space effects the possible market value 
of any possible use. All the above ways of measuring the potential occupancy 
of property for the purpose of designating effective possession and ultimately 
the scope of the present right to maintain trespass, not possible trespass, are 
open to serious objection. While these interpretations have the advantage of 
uniformity throughout the country at any one given time, they require flying 
over every farm and unoccupied parcel of land to be at the same height as 
over the tallest buildings. Such a situation is ridiculous and would be an 
unwarranted burden on aviation. 

Judging by the various ways of measuring actual occupancy, effective 
possession may include the superjacent space (1) occupied with actual perma- 
nent appurtenances, such as above mentioned; (2) required in the sense that 
all invasions interfere with the reasonable use and enjoyment of such realized 
appurtenances; (3) used for actual aerial navigation by the owner above his 
own land, as well as required for the enjoyment of the actual appurtenances; 
or (4) valuable to the property owner in the sense that an intrusion into that 
space affects the market value of the present use. The worth of these con- 
ceptions varies. The first interpretation in limiting effective possession to 
the space actually enclosed by physical objects on the land unduly limits the 
land owner’s right to bring trespass beyond that which has been recognized 
in permitting ejectment of telegraph wires: Butler v. Frontier Telephone 
Co. (1906) 186 N. Y. 486; 79 N. E. 716. The land owner would be re- 
quired to rely upon establishing a nuisance for all relief that he desired for 
invasions not directly affecting occupied space. The second interpretation 
substantially provides that all flights, which also create a nuisance, may be 
held trespasses. This would be an advantage to the land owner in relieving 
him of proving damages after presumptions had grown up governing the 
extent of this region for each use of the land. It, however, does not settle 
the problem of permanent occupancy which is so high that it does not in- 
terfere with the use and enjoyment being made of the land, as if the owner 
of a skyscraper should place a flagpole on the top of his building so that it 
would overhang an adjoining vacant lot: Bouvé, “Private Ownership of Air- 
space” 1 Air Law Rev. 376, 393. <A distinction should be made between 
permanent occupancy of unused airspace and temporary occupancy for pur- 
posses of flight: Zollmann, “Law of the Air” (1928) 15. Nothing should be 
permitted by way of easements to interfere with the owner taking possession 
of the unused space above his property. Mere flying can probably never 
develop into easements, because of the improbability of proving that the same 
geometric space was repeatedly occupied: Comment (1919) 32 Harv. L. Rev. 
569. The third interpretation is undesirable in allowing the landowner to 
acquire special flying privileges in the airspace above his property which are 
denied the public because it would lead to great confusion in air traffic rules 
and a perversion of the fundamental purpose of adjusting the interests of the 
occupier of the land and the public in flying. 

The fourth interpretation, under both the potential and actual ways of 
conceiving of occupancy, advances the idea of value which is suggested as a 
more tangible concept than “enjoyment and use,” and may conceivably furnish 
the- standard for fixing effective possession. Value depends on the market 
and use on the individual’s subjective standard, and to this extent is more 
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objective. However, an unnecessary refinement is made in distinguishing 
between space necessary to the use, and space of value to the landowner, 
since airspace is only valuable because of present or future use which can 
be made of it, and there is no reason for the present market value of air 
rights to decrease because flying is now permitted therein, if it is clearly 
understood that as soon as that space is made use of in connection with the 
occupation, flying therein must cease. 

Inquiry into the precise meaning of such coined phrases as “effective 
possession” shows the impossibility of making decisions by the mere use of 
words which are novel and undefined. It also shows the relativity and diffi- 
culty in defining such fundamental concepts as “property,” “ownership,” “land,” 
“possession” and “trespass.” For most situations inquiry behind their pre- 
sumed acceptance is unnecessary, but when new interests of importance arise, 
offhand conceptions are frequently inconvenient tools for obtaining practical 
results and their foundation in utility and consistency must be investigated. 
In the situation presented by this case, the formula of trespass is just such 
an example. The action of trespass quare clausum fregit lies for every 
direct invasion of real property against an unlicensed stranger to the pos- 
session, and was conceived as a possessary action based on an interference 
with possession. The formula was easily applied as long as the “property” 
involved in litigation was readily acknowledged to be within possession, but 
when litigation arose over the upper airspace the court had to go outside 
the formula to decide what to put into their tool, namely, to decide if air- 
space was property and, if so, when possessed for purposes of bringing tres- 
pass. Much has been written of the nature and desirability of property: 
“Rational Basis of Legal Institutions” (Legal Phil. Series, 1923) 167-413. 
Kocourek enumerates seven theories of the nature of “property” which he 
divides into those holding that “land” or real property includes only “ma- 
terial substance,” and those that conceive of it as geometric space; the latter 
of which he accepts as presenting “the fewest practical difficulties”: Kocourek, 
“Jural Relations” (1928) (2nd ed.) 336. 

Ball has classified the views of the extent of ownership in superadjacent 
space into four groups: Ball, supra, 640-643. The first view regarded 
ownership as extending no farther upward than the surface of the earth 
and the structures thereon. The second view is designated the “zone theory” 
and conceives of real property as extending into the superjacent space a lim- 
ited and definite distance, measured by such descriptive terms as “effective 
possession,” “actual user,” “usual air column.” The third view regarded 
ownership as extending indefinitely upward, subject to a natural easement for 
aerial navigation in the upper stratas. The last view literally accepted the 
maxim cujus est solum and regarded all intrusions of superincumbent space 
as invasions of ownership sufficient for trespass. 

While the phrase is deservedly criticized for ambiguity and as adding 
nothing to legal theory in itself, it should be appreciated that the authors who 
have used the phrase have been grasping for a short verbal expression to 
convey what others have been expressing in more verbose manner. The 
authors above quoted, along with many others not using the phrase, are 
uniformly seeking to express the intangible idea that there should be some 
cempromise of the rights in the airspace. This is what Ball calls “the zone 
theories.” The fault with effective possession lies in the fact that it ex- 
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presses no specific compromise, and cannot properly be employed as a label 
until the identity of the concept to be labelled is placed beyond controversy. 

Distinguishing “ownership of land” from what was said of “land as a 
thing element,’ Kocourek calls the problem of the extent of ownership. 
“one of policy and not of logic’: supra, 337. Miraglia recognized the same 
basis, “But property in the atmosphere and the subsoil is limited as any 
other property by the needs of social coexistence and the activity and the 
general interest of man. Private ownership should work for the good of 
law and is justified by that idea.” Miraglia, “Comparative Legal Philosophy” 
(Legal Phil. Series, 1912) 476. Holmes tersely summarizes the policy behind 
property rights by his majority opinion in Hudson County Water Co. v. 
McCarter (1908) 209 U. S. 349, 355, 28 Sup. “t. 529, 531, where the right of 
New Jersey to forbid the diversion of water out of the state was upheld: “All 
rights tend to declare themselves absolute to their logical extreme. Yet all 
in fact are limited by the neighborhood of principles of policy which are 
other than those on which the particular right is founded, and which be- 
comes strong enough to hold their own when a certain point is reached. The 
limits set to property by other public interests present themselves as a branch 
of what is called the police power of the State. The boundary at which the 
conflicting interests balance cannot be determined by any general formula in 
advance, but points in the line, or helping to establish it, are fixed by de- 
cisions that this or that concrete case falls on the nearer or farther side.” 

The present court has had the double task of determining the content 
of the trespass formula in regard to the new area of litigation, and also of 
deciding if the equities in the situation presented fitted into the content of 
the trespass formula as so found. The tenor of the decision suggests that 
the court conceived effective possession as including the space that is so 
connected with the present use of the land that an invasion interferes with 
its safe and quiet enjoyment. This interpretation is probably least objec- 
tionable although it destroys most of the characteristics of trespass which 
distinguish the conditions under which that action lies from those under which 
nuisance lies. This interpretation of effective possession has the merit of 
preserving the trespass formula, without apparently breaking with precedent, 
in a garb consistent with modern progress. But the court probably avoided 
committing itself to this policy refinement of trespass when it found the 
nuisance formula available and steeped in precedent. 

Whether the court legitimately avoided committing itself on the nature 
of the land owner’s property interest in the upper airspace, and whether the 
decision was supported by adequate reasons, depends largely on the individual’s 
view of the purpose of a judicial decision. The job of the judge may be 
thought to consist, first, in reaching the decision he himself believes best, 
under the circumstances presented, by weighing the various modern needs 
and the experiences of the past as found in precedent; and, secondly, to add 
an opinion supporting his decision with a legal justification which will be 
least embarrassing to future courts and yet be consistent, if possible, with, 
the reasoning employed by previous courts. If such is believed to be the 
job of the judge, them the present opinion was excellent, and the gap in 
the law was admirably filled by a flexible standard. Placing the injunction 
against flying below 500 feet on the maintenance of a nuisance, and possibly 
also on an interference with effective possession, left future judges un- 
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hampered by standards in deciding their problems, because nuisance pre- 
eminently depends on the facts of the particular case and trespass likewise is 
made to do so by employing the undefined concept of effective possession. 
On the other hand, this advanced view of the judicial process is not widely 
accepted, and, when a judge is presented with a gap in the law, such as the 
present, it is generally hoped that he will lay down some general principle 
which will be a standard for future courts and a guide by which lawyers 
can predict future action. By introducing the concept of effective possession 
and by basing its decision on the maintenance of a nuisance, the present 
court has offered no such standard. 
Enwarp C, SWEENEY. 


AIRPORT—EMINENT DoMAIN—TAKING Outsipe City Limits [Wash.].— 
Action brought by the City of Spokane to acquire by eminent domain pro- 
ceedings certain lands for the extension of its airport. The land in question 
adjoins the existing municipal airport and is situated outside the city limits. 
Defendants appeal from an order of appropriation on the ground that the 
city has no power to go beyond its territorial limits to condemn property 
for airport purposes. The Washington airport statute of 1925 provides: 


“That all cities . . . are authorized and empowered . . . to acquire 

sites . . . for landings, terminals, housing, repair and) care of 
airplanes . . .j and to acquire by . . . condemnation . . . all lands 

necessary therefor . . .; and the same is hereby declared to be a 
city . . . purpose and a public use. Cities . . . are hereby empowered 
to acquire lands . . . for said purpose by the exercise of the power of 
eminent domain . . .” Defendants contended that since the above statute 


does not specifically provide for the taking of property outside the city, 
therefore the power to do so for that purpose has been withheld. Held: 
Although the airport statute does not give such power, yet this statute taken 
together with existing general condemnation statutes applicable to cities, does 
authorize the city to condemn property either within or without the city 
limits. (The general condemnation statutes of Washington provided that 
“such city shall have power to purchase or appropriate private property 
within or without its corporate limits, for its corporate uses,” and provided 
for such appropriation by eminent domain proceedings.) The general con- 
demnation statutes gave the city power to take Jand outside its limits for its 
corporate uses. The airport statute specificaily authorized the taking of 
land for use as airports, and declared that to be a city and a public use. 
The two statutes must be read together, and so read, authorize the taking 
of land outside the corporate limits for use as an airport. City of Spokane 
v. Williams et al (Washington, May, 1930) 288 P. 258, 1930 U. S. Av. R. 71. 
The same construction of these statutes was made in State ex rel. City of 
Walla Walla v. Clausen (Wash., June, 1930) in their application to cities of 
the second class. 289 P. 61, 1930 U. S. Av. R. 79. 


Although the federal government has taken upon itself the regulation of 
aviation in general, its policy in regard to the establishment and maintenance 
of airports has been to leave that to the individual states. The policy of 
most of the states has been to pass that responsibility on to the municipali- 
ties. Most airports are, and from their nature at the present time, must be 
outside the territorial limits of the cities they serve. Since the powers of 
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municipalities are ordinarily restricted to exercise within their boundaries, 
the problem of the power of the city to establish such airports presented 
itself at once. Zollmann, “Airports” (1929) 13 Marq. L. Rev. 97. 

The solution has in large part been in the enactment of statutes expressly 
granting to political subdivisions of the states the power to establish airports. 
At the present time there are about thirty-six states having general airport 
enabling statutes. Alabama, Colorado, Delaware, Georgia, Maine, Massa- 
chusetts, Nevada, Rhode Island, South Carolina, Tennessee, Utah, and Vir- 
ginia had no such general statutes up to January, 1930: Freeman, “Survey 
of State Aeronautical Legislation, 1928-1929” (1930) 1 Air Law Rev. 61; 
1929 U. S. Av. R. 386 ff. Several of these states, however, Georgia and South 
Carolina in particular, have passed special acts giving such power to certain 
named cities. Generally, the statutes confer the power upon cities, towns, 
and villages; in some states only to certain classes of cities; in some to 
counties also; in Illinois to park districts; in California to specially author- 
ized airport districts; in New Mexico to school districts also; in Idaho to 
highway districts also; and in Washington, also to port districts. 

In some twenty-three of the states the power given the municipalities to 
establish airports expressly authorizes the acquisition of land “within or 
without” the limits of the municipality. In those states the power of the 
city to acquire and hold land outside the city limits is no serious problem, 
although even in those states the question may arise as to how far outside 
the city limits the city may go. In some states, as in Texas and South Dakota, 
this extra-territorial power is given to municipalities, but not to counties. In 
other states, as in Washington and Wyoming, nothing is said in the statute 
as to what land may be acquired. Some states limit the cities to land without 
their boundaries or within a specified number of miles outside the boundaries. 
The methods prescribed for the acquisition of property to be used as air- 
ports are in most of these states quite broad, as “purchase, gift, lease, con- 
demnation, and otherwise.” Some do not expressly provide for acquisition 
by condemnation. 

From the foregoing summary of the various statutes on the subject, it is 
apparent that in most of the states the establishment of airports by munici- 
palities furnishes one or more serious problems from the point of the power 
so to do. 

“A municipal corporation being a governmental institution, designed to 
create a local government over a limited territory, the general rule is that 
such a corporation cannot purchase and hold real estate beyond its terri- 
torial limits, unless the power to do so is expressly given by the legislature” : 
Langley v. Augusta (1903) 118 Ga. 590, 45 S. E. 486; Dillon, Mun. Corp. 
(Sth ed. 1911) sec. 980. The power to condemn such land by the exercise 
of the right of eminent domain, requires even more express and clear a 
grant than does the power to acquire such property by ordinary methods: 
Leeds v. City of Richmond, 102 Ind. 372 (1885) p. 377, 1 N. E. 711. The 
power to acquire such land is not conferred by a power “to purchase, hold, 
and convey any estate, real or personal, for the public use of said corpora- 
tion,” and a conveyance of such land to a city having that power is void: 
Riley v. Rochester (1853) 9 N. Y. 64. 

The state may grant to a municipality the power to acquire lands beyond 
the municipal limits and for that purpose to exercise the power of eminent 
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domain: Dillon, supra, sec. 1028. The question in most cases is: Has the 
legislature granted such power? 

Although the rules stated above are considered to be quite generally 
recognized, there are cases that do hold that a municipal corporation, where 
not expressly prohibited, may purchase and hold real estate outside its cor- 
porate limits for legitimate municipal purposes: Schneider v. Menasha 
(1903) 118 Wis. 298, 95 N. W. 94; Smith v. City of Kuttawa (1928) 222 Ky. 
569, 1 S. W. (2d) 979; Lester v. Jackson (1892) 11 So. 114, 69 Miss. 887; 
Hubbard, McClintock & Williams, “Airports” (1930) (Harvard City Plan- 
ning Studies I) p. 119. A recent text writer, McQuillan, “Mun. Corp.” (2nd 
ed. 1928) sec. 1210, considers that the line of cases so holding apply the rule 
“supported by the weight of authority as well as by the better reasoning,” 
especially where the city has a broad charter provision, such as one con- 
ferring power to purchase and hold real estate sufficient “for the public use, 
convenience, or necessities.” Of course, even under these cases, although 
the city may, unless expressly prohibited, purchase and hold real estate beyond 
its limits, in the absence of a statutory authorization, the city may not 
exercise any governmental authority—any police power—over such land, but 
may exercise only those rights and powers springing from ownership. 
Further, these cases generally apply only to acquisition by means other than 
condemnation: Lewis, “Eminent Domain,” sec. 372. 


When has the statute conferred the power to acquire land outside the 
city limits? In Spokane v. Williams, supra, the court combined the airport 
statute with the general condemnation statute and found such authorization. 
In City of Wichita v. Clapp (1928) 125 Kan. 100, the airport statute author- 
ized the acquisition of land for an airport. Another statute gave the city 
power to condemn land for public parks outside the city limits, not to exceed 
five miles therefrom. The city sought to condemn land outside its limits, 
but five miles therefrom, as a park. Seventy per cent of the land was to be 
used as an aviation field. The court held that though the airport statute~ 
since it did not expressly authorize acquisiticn of land outside the limits— 
was not sufficient to authorize the acquisition, yet the park statute was suffi- 
cient, holding that the use of land for an airport comes within the proper 
and legitimate purposes for which public park statutes may be created. Thus 
the public park statutes may furnish the necessary authorization: Note, 
63 A. L. R. 484; Hubbard, McClintock & Williams, “Airports,” supra, 120; 
Schmoldt v. City of Oklahoma (Okla. 1930) 1930 U. S. Av. R. 195. A 
statute authorizing a city to acquire land for park purposes near the city 
will authorize the taking of land five miles from the city limits: City of 
Nashville v. Vaughn (1929) 158 Tenn. 498, 145 S. W. (2d) 716. A charter 
giving a city power to establish parks adjacent to the city empowers the city 
to take land one and a half miles outside the city limits separated from the 
city by intervening tracts of land: Booth v. City of Minneapolis (1925) 
163 Minn. 223, 203 N. W. 625. 

Municipalities have power to do those things which are necessarily o1 
fairly implied in, or incident to, the powers expressly granted, and thus if 
it is necessary to acquire land outside the city limits in order effectively to 
exercise a power expressly granted, the power to acquire such land will be 
implied: Mulville v. City of San Diego (1920) 183 Cal. 734, 192 P. 702; 
Leeds v. City of Richmond (1885) 102 Ind. 372, 377; Dillon, supra, sec. 1028; 
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McQuillan, supra, sec. 1580. Thus, where a municipality is given the power 
to construct sewers within its borders, the power to acquire land outside its 
borders as an outlet for the sewers follows necessarily by implication: 
Pioneer Real Estate Co. v. City of Portland (Oregon, 1926)' 247P319; 
Village of Broadview v. Dianish (1929) 335 Ill. 299; Langley v. Augusta 
(1903) 118 Ga. 590. Some courts hold this power is not limited to cases 
where it is absolutely necessary to acquire land outside the limits, but is 
also implied in cases where it is extremely desirable from the point of view 
of health and sanitation: City of Champaign v. Harmon (1881) 98 Ill. 491, 
494; Coldwater v. Tucker (1877) 36 Mich. 474, 478; Cochran v. Park Ridge 
(1891) 138 Ill. 295, 300; Dillon, supra, sec. 980. The power is implied in 
the sewer, cemetery, and pest house cases because thd health and protection 
of the inhabitants require that these be located outside the city. It might 
be urged that similar considerations of safety would call for the location of 
airports outside the city, and that a statute authorizing the city to establish 
airports impliedly authorizes the acquisition of land for that purpose out- 
side the city. It is quite apparent, however, that the safety of the inhabitants 
much more strongly demands sewers located outside the city than it does air- 
ports outside the city. In Hafner v. City of St. Louis (1900) 161 Mo. 34, 
6i S. W. 632, the charter in one section granted power to “hold, purchase, 
and convey such real and personal estate as the purposes of the corporation 
shall require”; and in another section, power to purchase and hold real prop- 
erty beyond its limits for certain enumerated purposes, not including wharves. 
The court held that the city had power to purchase land outside the limits 
for use as a wharf, that being a corporate use, and wharves in their nature 
often requiring land outside the city limits. The designation of certain pur- 
peses for which the city might acquire land outside the city was held not to 
limit the city to those purposes. A quite close analogy might be drawn bhe- 
tween wharves and airports. In the Hafner case the acquisition was by pur- 
chase. In City of Detroit v. Oakland Circuit Judge (1927) 237 Mich. 446, 
212 N. W. 207, the state constitution provided that “any city or village may 
acquire, own, establish and maintain, either within or without its corporate 
limits, parks . . . and all works which involve the public health or safety.” 
The city, had acquired by gift land used as a park located two miles outside 
the city, and to procure a better entrance to the park, undertook to condemn 
ptivate land, relying in part upon that constitutional provision. The court 
held that provision not sufficient authorization, on the ground it was not self- 
executing, that it required enabling acts of the legisalture to make it effective. 
In State v. District Court (1923) 67 Mont. 164 a statute gave the city power 
to own land outside the city for use as a park. The city sought to acquire 
by eminent domain land outside its limits for a highway leading to the park; 
the court refused to imply that power. Thus the courts will imply power 
to purchase where they will not imply power to condemn. “If the act is 
silent on the subject and the power given by it can be exercised without 
resort to condemnation, it is presumed that the legislature intended that the 
necessary property should be acquired by contract: Lewis, “Eminent Domain” 
(3rd ed. 1909) sec. 371. There are cases, however, in which the power is 
implied, as iri Helm v. Grayville (1906) 224 Ill. 274, holding that where a 
statute gave the city power to acquire ferries by “purchase, lease, or gift” 
it does not exclude the acquiring of a-ferry site by condemnation, and such 
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power is implied as being within the intention of the legislature. On this 
point, the general rule is that in the absence of a restriction in the charter, 
property may be acquired by a municipality by any ordinary method (exclud- 
ing condemnation), but if the charter prescribes a particular mode of acquir- 
ing property, that mode must be followed: McQuillan, supra, sec. 1220. A 
municipal corporation may acquire property by purchase, dedication, gift, 
demise or bequest, prescription, the act of incorporation, grant from the 
state, lease, redemption from a sheriff's sale, and by statute, condemnation. 
Although it is generally acknowledged that when the power to condemn for 
certain purposes is expressly granted to a municipal corporation, land out- 
side its limits cannot be condemned without special authority, Nichols, “Emi- 
nent Domain” (1917) sec. 359; and that statutes delegating the power of 
eminent domain to a municipality, being incorporation of the state’s sover- 
cignty, must be strictly construed, In Re Water Front Improvement (1922) 
194 N. Y. S. 857; yet if a city is authorized to engage in a public improve- 
ment beyond its limits and to acquire land therefor, a general power of 
eminent domain conferred upon it to acquire !and for its corporate purposes 
may be exercised to effectuate the improvements beyond the city limits: 
Dillon, supra, sec. 1028; McQuillan, supra, sec. 1619. 

In Spokane v. Williams, and State v. Clausen, supra, the court com- 
bined a general statute authorizing condemnation of land outside the city 
limits for corporate purposes with an airport statute authorizing the estab- 
lishment of airports and declaring them to be a corporate use. This com- 
bination is not quite so persuasive as that of such a general condemnation 
statute with a statute authorizing improvements outside the limits, but that 
this construction of such two statutes will be followed in those states having 
the same combination is quite probable, in view of the cases holding that 
the acquisition of land within or without the municipal limits, for use as an 
airport is a municipal or public purpose; People v. Kelly (1879) 76 N. Y. 
475 (not an airport case); Hesse v. Rath (1928) 224 N. Y. App. Div. 344; 
State v. Johnson (Neb. 1928) 220 N. W. 273; Dysart v. St. Louis (Mo. 1928) 
11S. W. (2d) 1045; McClintock v. Roseburg (Oregon 1929) 273 P. 331; 
State v. Cleveland (Ohio, 1927) 160 N. E. 241; State v. Jackson (Ohio, 1929) 
167 N. E. 396; Concordia-Arrow Flying Service Corp. v. City of Concordia 
(Kans., 1930) 289 P. 955; Note, 62 A. L. R. 777. In those states in which 
the airport statutes authorize the acquisition of land outisde the limits the 
municipalities may clearly acquire the land by ordinary methods. Whether 
they may condemn it, not being specially authorized so to do, is doubtful, 
for the necessity upon which the implication of such power is based, seems 
lacking. In states in which neither the airport statute nor the general statutes 
conferring powers upon municipalities authorize acquisition of land outside 
the limits, it will be very difficult to imply such power for airports. In some 
states the public park statutes may furnish the solution. In some, only 
legislation will enable the cities to establish airports outside the city. Such 
legislation in the very near future is very likely. Meanwhile, it is not at all 
improbable that we may have some legislating by our courts, for as a recent 
writer, Zollmann, 13 Marq. L. R. 97, 100, after reviewing the recent airport 
cases observes: “The fact that in all these cases the power of the city to 
do what it proposed to do was sustained is significant. The necessity of an 
airport, if a city is not hopelessly to fall in the rear of the progress of the 
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world, is so patent that courts apparently will deny it such powers only if 
the legal limitations are such that the courts are unable to find an avenue of 
escape from them. Courts in such matters, however, are ingenious and can 
be relied upon to find the avenue if there is one and perhaps in cases where 
there is no avenue they may discover a back alley or a subterranean channel 
or may boldly and in some measure appropriately escape from their pre- 


dicament by some air route.” 
ABRAHAM FISHMAN 


DIGESTS 
Radio Digest 
GENERAL ORDERS OF THE FEDERAL RapIo COMMISSION : 


Until its adoption of General Order No. 93, on June 25, 1930, the. Fed- 
eral Radia Commission had not issued any formal handbook of rules and 
regulations. Instead, it had from time to time issued what it called “general- 
orders” on a variety of subjects, some of which came within the descripticn 
of rules and regulations and others had to do with various other matters. 
These general orders are available in mimeographed form at the office of 
the Commission. They are also published from month to month in the 
Department of Commerce Radio Service Bulletin. They are also contained 
in the four annual reports of the Commission as follows: 

Numbers 1-15, First Annual Report, Pages 1-16. 

Numbers 16-49, Second Annual Report, Pages 41-55. 

Numbers 50-74, Third Annual Report, Pages 55-67. 

Numbers 70-94, Fourth Annual Report, Pages 8-37.1 

By its General Order No. 93 the Commission adopted rules and regula- 
tions pertaining to practice and procedure before it; these rules and regu- 
lations were printed and are available in the form of a handbook. By the 
same order, “all general orders or parts thereof and all rules and regula- 
tions in conflict therewith” were repealed. Rules and regulations covering 
subjects other than practice and procedure are, however, to be found only in 
the various general orders. Likewise any amendments to the rules and 
regulations governing practice and procedure will undoubtedly appear first in 
the form of general orders. Consequently there is need for a periodical 
service summarizing these general orders from time to time and the JouRNAL 
or AiR Law will henceforth endeavor to meet this need. Some of the 
general orders are very long and it is impractical to reprint them in full. 
Sufficient only will be stated to indicate their subject matter and anyone 
interested may obtain copies of them by addressing the Secretary of the 
Federal Radio Commission. 

The general orders adopted after the close of the period covered by the 
Fourth Annual Report (to June 30, 1930) are as follows: 


General Order No. 95—(Adopted September 29, 1930) 


This order repeals General Order No. 9. It provides that insolvency of 
the licensee shall be ground for revocation of license or refusal of renewal 
of license. It specifies requirements that must be met by applications for 





1. Unfortunately this report omits extremely important amendments 
which the Commission has adopted to General Orders 42 and 87. 
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the Commission’s consent to the assignment of construction permits or 
licenses, both in cases where the assignment is voluntary and where it is in- 
voluntary. 

General Order No. 96—(Adopted October 6, 1930) 

This order covers the issuance of licenses for auxiliary transmitters in 
addition to the regular transmitters of broadcasting stations; requirements 
with respect to the location, equipment, maintenance and operation of aux- 
iliary transmitters; application of the order to auxiliary transmitters already 
licensed and requirement that such transmitters comply with the require- 
ments by the end of the license period, ending January 31, 1931; duplicate 
transmitters for alternate operation together with the filing of reports 
thereon; and notification to the Radio Supervisor after each use of an auxil- 
iary transmitter. 


General Order No. 97—(Adopted October 6, 1930) 

This order covers the regulation and calculation of power used by 
broadcasting stations. It provides that after January 31, 1931, no broad- 
casting station will be licensed with a greater power than can be satisfac- 
torily delivered and maintained with a percentage of 75 per cent on peaks 
with not over 10 per cent combined audio harmonics; that no broadcasting 
station will be licensed to operate after January 31, 1931 with greater power 
than the maximum rated carrier power of the transmitters as determined by 
existing general orders of the Commission (See General Order No. 91, 
adopted May 23, 1930); that stations claiming a greater carrier power than 
such maximum rated power shall submit data showing antenna input power 
by direct measurements and oscillograms of satisfactory modulation to prove 
licensed power input and proper modulation. The order specifies the nature 
of the oscillograms required and other data and requires the submission of 
such data to the Commission and approval by the Commission on or before 
January 31, 1931. The order forbids the making of any changes in the 
transmitter affecting the maximum rated carrier power therof until such 
changes have been authorized by the Commission. 


General Order No. 98—(Adopted October 27, 1930) 

This order amends General Order No. 28, adopted April 20, 1928. It 
covers change in location of studios, the importance of the location being 
largely because of the provisions of the Davis Amendment. The order dis- 
penses with the necessity for the permission to move the main studio of the 
station from one location to another within a city or town although it re- 
quires that the licensee first notify the Commission of any such change. For 
authority and regular permission to make any other change in location, 
written application and authority from the Commission are required. The 
miain studio is defined as “The studio from which the majority of the local 
programs originate and from which a majority of station announcements are 
made of programs originating at remote points.” It dces not apply to purely 
secondary or auxiliary studios or remote control apparatus. 


General Order No. 99—(Adopted October 27, 1930) 


This order repeals General Order No. 94, adopted June 26, 1930. It 
covers the licensing of aeronautical stations and cooperation among such 
stations in the interest of economy in the use of frequencies, etc. It de- 
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fines two types of aircraft, transport and itinerant; defines an aeronautical 
station; classifies frequencies for aviation purposes into three classes; speci- 
fies distress, calling and navigational frequencies and frequencies other than 
those permanently assigned to chains; makes available on a temporary basis 
two frequencies designated by the President for governmental and experi- 
mental stations; limits the use of frequencies by aeronautical stations and 
point-to-point service to certain specified uses and subject to certain require- 
ments; forbids the use of such frequencies by such stations for commercial 
correspondence or for paid or toll messages in the sense in which these terms 
are generally understood and accepted; establishes certain “chains” as indi- 
cated upon a map to be maintained by the Commission showing the location 
of all aeronautical stations, the frequencies allocated by the Commission, and 
as nearly as possible all proposed chains (copies of the map being available 
upon request), defines the word “day” when used in connection with a spe- 
cific frequency as “that period of time included between two hours after 
local sunrisa and two hours before local sunset,” with the qualification for 
cases when it is impossible to shift from day to a night frequency at the 
exact time required; forbids the use of more than 1 kw by aeronautical 
stations on frequencies of 1,500 kc and above; requires that aeronautical 
stations maintain a watch on such frequencies and for such periods of time 
as may be designated; makes general requirements with respect to the con- 
struction and efficiency of equipment; requires the posting of licenses in a 
conspicuous place in the station and that licenses of station operators be 
available for inspection at all timeg while on duty. Violation of the order 
will be cause for revocation of the license under the Radio Act of 1927. 


General Order No. 100—(Adopted November 10, 1930) 

This order defines “marine relay service” as “a radio telegraph commu- 
nication service carried on between coastal stations communicating with one 
another for the relaying of, or pertaining to, maritime mobile communica- 
tions.” It provides that upon application and proper showing the Commis- 
sion may issue a license or other instruments of authorization for marine 
relay service to (a) any coastal station for the transmission of radio oper- 
ating signals utilizing the calling or individual working frequencies licensed 
to such coastal station for mobile service (radio operating signals being de- 
fined in the order): (b) to any Great Lakes coastal station for the relaying of 
messages either destined to or originating at mobile stations of the Great 
Lakes with the restriction of such use to frequencies licensed to such coastal 
station which are available for both fixed and mobile service under the pro- 
visions of the International Radio Convention; (c) to any other coastal 
station for the relaying via another coastal station of messages destined to a 
mobile station with the restriction of such use to the working frequencies 
licensed to such coastal station for mobile service and to the normal rout- 
ing of traffic but only when for any reason the initial coastal station has 
been unable to communicate directly with such mobile station. The order 
further provides that licenses for marine relay service will authorize com- 
munication only between coastal stations located in the same geographical 
area. These areas are designated as follows: 

(a) Atlantic-Gulf area; (b) Great Lakes area; (c) Pacific area. 
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General Order No. 101—(Adopted November 14, 1930) 

This order extends all existing licenses except those for stations in 
Alaska, as follows: 

Point-to-point, Coastal, Marine Relay, Ships above 1,500 kc. 

Aeronautical and aeronautical point-to-point, and Aircraft, to April 1, 
1931. 

Police, Fire, Experimental Visual Broadcasting, Experimental Relay 
Broadcasting, to May 1, 1931. 

With reference to Alaska stations other than broadcasting which expire 
between November 14, 1930 and June 1, 1931, the order extends them until 
June 1, 1931, subject to the condition that the order is not to be construed 
as a finding by the Commission that the continued use and operation of any 
such station serves public interest, etc., and reserving the right to the Com- 
mission to change the frequency assignment of any such station during the 
extension, if in the opinion of the Commission such change is advisable. 

General Order No. 89 requiring a filing of applications for renewal 
thirty days prior to the expiration date of the license is to be construed to 
apply to the extension dates. 

The licenses for the following services are not affected by the terms of 
the order and the expiration dates are as specified in the licenses: Geo- 
physical, General Experimental, Special Experimental, Temporary services, 
Ships below 1,500 kc and Amateur. 

Amendment to General Order No. 88—(Adopted November 14, 1930) 

This amended General Order repeals General Order No. 62; defines a 
channel in the band cf frequencies exceeding 1,500 kc. according to its posi- 
tion in the spectrum and specifies the width in each band; defines the width 
of visual broadcasting, commercial telephone, and relay broadcasting chan- 
nels; provides that in granting licenses the Commission will specify the 
frequency in the center of the channel but that the licensee may occupy 
adjacent frequencies within the limits indicated by the order; and provides 
for granting to the licensees of fixed stations, upon application and proper 
showing, authority to communicate with other’ points than the points speci- 
fied in their licenses. 


Amendment to General Order No. 74—(Adopted Nov. 25, 1930) 


This amendment provides for a temporary or emergency radio service 
in connection with motion picture production, to be called “Temporary Service 
for Motion Pictures.” It makes the frequencies 1,552 ke. and 1,556 kc. 
available for such use; the frequency 1,554 kc. is made available for assign- 
ment to this service where telephone communication is used. The use is to 
be confined to such times as the frequency is actually needed to supply com- 
munication between points where other communication facilities can not be 
used. Applications must specify the exact geographical points between which 
communication is desired together with a statement as to availability of 
other forms of communication. Licenses are to be limited to 90 days and 
power to 250 watts. The frequencies are to be available for the use of 
all responsible applicants who need frequencies for this class of service. 


Rapio COMMUNICATION AS INTERSTATE COMMERCE—FEDERAL EMPLOYERS’ 
Liasmity AcTt—EMPLOYEE OF BroapCASTING STATION.—In Van Dusen v. 
Department of Labor & Industries (Wash., Sept. 8, 1930) 290 Pac. 803, the 
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Supreme Court of Washington held that an employee of a broadcasting sta- 
tion, who was electrocuted while moving the switchboard of the station in 
order to make possible the installation of an ice machine for the purpose of 
producing cold water to cool the radio tubes, was engaged in work so closely 
related to interstate commerce that it constituted an employment in such com- 
merce within the meaning of the Federal Employers’ Liability Act. The radio 
station was KGA at Spokane, Wash., owned and operated by the Northwest 
Radio Service Company, with 5 kw power under license from the Federal 
Radio Commission. The telephone exchange was an integral part of the 
broadcasting system, being used in connection therewith, and the station 
being connected by telephone lines with cities and other states for the purpose 
of receiving and rebroadcasting programs. 


SALE OF Rapio Sets—CrLAIM oF DEFECTIVE CONSTRUCTION BECAUSE OF 
UnsuIraBILity To CLiMATE—In Kodel Radio Corporation v. Schuler (La., 
Nov. 3, 1930) —— So. ——, the Supreme Court of Louisiana upheld the 
ruling of the trial court disallowing the reconvention demand for damages 
of a defendant retail dealer against a plaintiff manufacturer of radio receiv- 
ing sets who had sued the defendant for the price of the sets. The defendant 
returned the sets to the plaintiff claiming that they were defective in com 
struction and not suited to the climate. The court held that since the 
plaintiff believed in good faith that the sets were so constructed that they 
would function in the climate, he was responsible only for the return of the 
price and payment of expenses, and was not responsible for damages. On the 
other hand, however, the court held the defendant not liable for any part of 
the price of the sets which he returned, and upheld the defendant’s counter- 
claim for freight and drayage on the returned sets as well as the cost of 
advertising them for sale. 


Rapio Act oF 1927—VioLATION oF SEcTION 29 (Use oF PROFANE, INDE- 
CENT AND Asusive LANGUAGE) BY A BROADCASTING STATION—In United 
States v. Robert Gordon Duncan (D. C., D. Ore., Nov. 10, 1930), the District 
judge overruled defendant’s motion for a new trial and in arrest of judgment, 
and rendered an oral opinion rejecting defendant’s claim that the provisions 
of the Radio Act of 1927 under which he was prosecuted and convicted were 
invalid as an unconstitutional intervention of the police power of the state 
and the count on which he was indicted did not state a crime. Defendant had 
been convicted of the use of profane, indecent and abusive language in viola- 
tion of Section 29 of the Radio Act. This case is the sequel to proceedings 
which were had before the Federal Radio Commission earlier in the year. 
The defendant Duncan had used the language complained of over station 
KVEP at Portland, Oregon, owned and operated by William B. Schaeffer 
(doing business as Schaeffer Radio Company) which was then licensed by 
the Federal Radio Commission to operate on the frequency of 1490 kc. with 
power of 15 watts. The station’s application for renewal of license was set 
for hearing because of its permitting Duncan regularly to use such language, 
and after hearing, the application for renewal was denied with the result 
that the station was eliminated. The owner of the station, Schaeffer, there- 
upon took an appeal to the Court of Appeals of the District of Columbia 
under Section 16 of the Radio Act and the Commission filed a statement of 
grounds for its decisions, upholding its right to eliminate the station. The 
appeal raised the interesting and important question as to whether the lan- 
guage used, which consisted of violent abuse by Duncan of political adver- 
saries, constituted indecent and abusive language within the meaning of Sec- 
tion 29 and whether the Commission could thus indirectly censor station pro- 
grams. Unfortunately, however, the appellant allowed the appeal to be 
dismissed for failure to take the steps necessary to cause the record to be 
printed. 

Louis G. CALDWELL. 
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Aeronautical Digest 

AIRPLANE A “VEHICLE’—INCLUSION OF AIRPLANES WITHIN SCOPE OF 
Moror VEHIcLE THert Acr [Federal]—The defendant induced one Lacey, 
an aviator in his employ, to steal an airplane from the United States Air- 
craft Corporation at Ottawa, Illinois, and the plane thus stolen was flown 
to Guymon, Oklahoma, where it was seized by the authorities. The defendant 
was convicted in the District Court of the United States for an alleged 
violation of the National Motor Vehicle Act [41 Stat. 324, 1919, 18 U. S. 
C. A. (1926) sec. 408], which defines motor vehicles to include an “auto- 
mobile, automobile truck, automcbile wagon, mctorcycle, or any other self 
propelled vehicle not designed for running on rails.” Held, on appeal, that 
the phrase, “any other self propelled vehicle,” includes an airplane, it bein 
a means of transportation that is self propelled and of the same genera 
class as an automobile or a motorcycle. Judgment affirmed: McBoyle v. 
United States (C. C. A. 10th, 1930) 43 F. (2d) 273. 

One judge dissented on the ground that as a penal statute should be 
construed strictly against the offender, and must state clearly the persons 
and things denounced, the omission specifically to mention airplanes, and 
the rule of ejusdem generis, excluded airplanes from the act. 

There are na other cases directly in point. One state, Indiana, speci- 
fically enumerates airplanes and airships in their vehicle theft act. Acts 
of 1917 p. 174, Acts of 1921 p. 494, Acts of 1927 p. 577, 1929 U. S. Av. R. 


547, 550. 
Paut C. AKIN 


GASOLINE TAX—INTERSTATH AND INTRA-STATE ComMMERCE—[Federal]— 
The plaintiffs are engaged in the transportation by airplane of passengers, 
freight, express, and mail from points outside to points within the State 
and vice yersa. The motor power of the airplanes is furnished by gasoline 
which they buy in this State (Oklahoma) subject by statute, (Laws Okla. 


1923 c. 239, as amended by Laws 1923 24 c. 101, Laws 1925, c. 198, and 
Laws 1929 [Sp. Sess.] cc 278, 279.) to a State excise tax of 4c per gallon 
on all gasoline consumed in the state, levied for the construction and 
maintenance of: highways and bridges. The inter-state and int®a-state 
business of the company are so commingled and related that the tax cannot 
be apportioned between them. The plaintiff denies all liability for the tax 
on gasoline used in their transportation business. United States Airways, Inc. 
et al v. Shaw State Auditor (1930) 43 Fed. (2nd) 148. 

The court held that the plaintiffs are concededly engaged in interstate 
commerce and therefore if the legislature intended by the statute to tax 
gasoline used in interstate transportation then whether the consumption 
occurs within or without the state the tax operates directly as a burden on 
interstate commerce which is invalid because the states have no power to 
contro! or regulate such commerce. Constitution art. 1. 8, cl. 3. Helson & 
Randolph v. Kentucky (1929) 279 U. S. 245. But as to the tax on the 
intra-state business, the fact that the two types of business of the company 
are so commingled that the tax cannot be apportioned between them, is 
sufficient, because the proportunate part cannot be identified, to make the 
= tax unenforceable. Bowman v. Continental Oil Co. (1921) 256 U. S. 


The plaintiffs are entitled to a perpetual injunction against the collection 
by the state of the tax upon the gasoline they may hereafter buy in the 


state. 
W. K. Ter 


AIRPORT CONSTRUED AS PARK IMPROVEMENT—Bonp IssuE—VALIpITY— 
[Okla.]—The plaintiff, a property owner, applied for an injunction and for 
the cancellation of bonds voted by the property owners of Oklahoma City; 
the funds from the sale of such bonds were to be used in establishing 
and equipping an airport as part of a park improvement under Section 27 
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Article 10 of the Constitution which provided for municipal ownership of 
public utilities, specifically a public park. Plaintiff's application was denied. 

The court held on appeal: that the establishment of an aviation airport 
with all the necessary equipment, buildings, and appurtenances was a park 
improvement under the constitutional provisions: Schmoldt v. City of Okla- 
homa (1930) 291 p. 119. 

For further references, see: 14 St. Louis Law Rev. 441; Mich. Law 
Rev. 940; 12 Minn. Law Rev. 549; 8 Tenn. Law Rev. 64 (1929); Marg. 


Law Rev. 97. 
TsABELLE M. IspEBSKI 


MunicipaL CorporaTIonNs—AuTHoRITY Td LEASE Pustic LANDS FOR 
Arrport—The city of Jersey City leased to the Jersey City Airport Inc. 
certain made land filled in by the city in connection with other lands 
acquired with riparian rights and which had been used for airport purposes 
prior to the lease. The New Jersey Statute (Act of April 1, 1929, 
P. L. p. 49) authorized the governing body of any municipality to use for 
airport purposes land previously acquired for other public purposes and now 
being used for an airport, and the power to lease such land. Suit was 
brought by a tax! payer to test the validity of the lease and it was held valid 
in the lower court. On certiorari the judgment was affirmed, the court 
stating that the city was authorized to make such a transaction even though 
an ordinance rather than a resolution might have been the better procedure. 
A public sale was held to be unnecessary, the language of the enabling 
statute authorizing the airport lease “for a consideration and for such term 
of years as may be agreed upon”: Stern v. Mayor and Aldermen of Jersey 
City (N. J. 1930) 150 Atl. 9. 

A majority of the states have statutes authorizing municipal acquisition 
of land for airports by lease, condemnation, or purchase ; and have further 
provisions for the operation and maintenance of airports. However, except 


for New Jersey (Act of April 1, 1929, P. L. p. 49) and Pennsylvania (Laws 
of 1923, No. 192, S460b-3), the statutes are silent as to the power of the 


city to lease such land to a private individual or corporation. 
W. K. Teti 


MunicipaAL CorporaATIONS—AUTHORITY TO AcguiRE LANnp OUTSIDE 
CorporATE Limits FoR EstaBLISHMENT OF A1RPORT—(Wash.)—The plaintiff 
was a municipal corporation of the second class, operating under a com- 
mission form of government. At a special election pursuant to an ordinance 
of the city commission, the electors of said city granted the plaintiff 
authority to borrow $50,000 and to issue negotiable bonds in that amount 
for the purpose of establishing a municipal airport within or without the 
corporate limits. Bids for the bonds were accepted from the board of 
finance of the State of Washington. Upon the refusal of the state auditor 
to accept the bonds issued by the plaintiff or to deliver to the plaintiff a 
warrant in payment therefor, this original application to the Supreme Court 
of Washington for a peremptory writ of mandamus was made by the 
plaintiff to compel said officer to perform both acts. The defense was 
based on the theory that the authority to expend meney outside its corporate 
limity for airport development was neither expressly granted to, nor 
impliedly or incidentally included in the express powers of, the plaintiff. 
Authority to acquire, maintain and operate air ports and to condemn lands 
for this purpose was granted to the plaintiff, and such acts were declared to 
be a municipal purpose and public use by Washington laws, 1929, sec. 
1, p. 180, Although this statute is silent concerning the acquirement of 
airports outside the corporate limits, an earlier statute conferred upon the 
plaintiff as a municipal corporation the right to acquire property within or 
without the corporate limits for any corporate purpose: Wash. Comp. Stat. 
(Rem. 1907) sec. 69, p. Held: That the writ be granted on the ground 
that the two statutes are to be considered together, and that thus combined 
they confer on a municipal corporation the power to acquire, for airport 
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purposes land outside the corporate limits. State ex rel. City of Walla Walla 
v. Clausen (Wash. 1930) 289 Pac. 61. 


Grorce Kevin Ray 


MunIciPAL CorPORATIONS—AUTHORITY To SUBLEASE MUNICIPAL AIRPORT 
TO PRIVATE AIRPLANE CorPporation—(Kan.)—The plaintiff, a private air- 
plane corporation, brought an action to require the mayor of Concordia to 
execute a lease to the plaintiff relating to the establishment of an airport 
following a resolution and ordinance passed by the city in pursuance of the 
following statute: (Laws, 1929, Chap. 5) 

“An act providing for the acquisition, improvement, equipment, main- 
tenance and regulation of municipal airports and airfields for aviation pur- 
poses by cities of all classes and providing for issuance of bonds and levying 
of taxes therefor”, Section 4 of this act provided that the governing body 
or park board could lease or sublease such airport for aviation purposes 
to corporations for the proper operation of such property. 

The defendant claimed that the title of the act, supra, was not broad 
enough to allow subletting as provided for by section 4, and was therefore 
unconstitutional (Art. 2 Sec. 16); and that the purpose of the undertaking 
was for a private rather than a public use. 

The court held, that the title of the act did not have to specify subletting 
in order to be valid, and was therefore constitutional; that the establishment 
of the airport was a public and not a private use: Concordia Arrow Flying 
Service Corporation v. City of Concordia (1930) 131 Kan. 247, 289 p. 955. 

IsABELLE M. ISDEBSKI 
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INTERNATIONAL CONTROL OF AvIATION. By Kenneth W. Colegrove. 
Boston: World Peace Foundation, 1930. Pp. 234. 


Venturesome men with their feet on the ground have extended 
the world horizons of various epochs until nearly every earth-bound 
barrier has been explored and conquered, but aeronautics has en- 
abled modern man to view the world from an entirely new per- 
spective. Bird’s-eye maps today conspicuously omit the geographical 
obstacles so vital to cther generations, and political boundaries, too, 
are often missing from them. As the migratory bird heeds only 
its destination, so does the human traveller by air have merely a 
“passing” interest in the earth below. What do such changes in 
world maps indicate? Dr. Kenneth W. Colegrove in his recent book 
“International Control of Aviation,” published by the World Peace 
Foundation, has made a unique contribution to the significance of 
flight. It is the only book which sets forth in condensed and concise 
form the general problems of international aviation and the progress 
of international relations in respect to this new means of transporta- 
tion and communication. 

To say that the book is a ready reference for civil and military 
air systems of the world, for efforts to control aeronautics before 
and after the great war, and for international agreements on air 
navigation is to belittle Dr. Colegrove’s ability as a research scholar. 
He has, indeed, produced a book of practical value to those who 
are interested in international affairs as affected by aviation, but 
more than that he has marshalled his facts into a comprehensive 
plan. The World Peace Foundation, according to its own statement, 
operates upon the policy that the actual facts concerning interna- 
tional cooperation constitute the best possible arguments for lasting 
peace and improved international understanding. Its activities are, 
therefore, focused upon the task of making these facts available 
in clear and undistorted form. But before the facts came causes, 
and after them will come effects. The reader’s imagination flies, 
so to speak, fore and aft of the facts, not only to get the past back- 
ground but also to feel the trends of the future. This bit of psy- 
chology was undoubtedly counted upon in the policy of the Founda- 
tion. Each one wants more knowledge according to his interests in 
life—the manufacturer looking for world markets, the transport 
operator seeking passengers, express and mail, the economist analyz- 
ing business conditions, the lawyer using juridical concepts as bases 
for legislation, treaties and codes, and the statesman steering political 
relations between nations. To such demands Dr. Colegrove would 
probably reply, “That is another story.” 

The author certainly has given enough concentrated information 
for one medium-sized volume. He speaks from actual contacts 
made during recent trips to each principal center of international 
flight operations, and during scores of conferences with the personnel 
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of each international organization having part in the administra- 
tion of aeronautics. His style is terse and to the point. Every now 
and then a brief comparison leaves a vivid picture on the mind. 
Dr. Colegrove’s theme is the development of aviation and methods 
of its international control. ‘The new problem of international 
regulation,” he states, “may be studied in three phases. One phase 
concerns the regulation of aircraft in the course of interstate 
journeys. The second includes the diplomatic questions that arise 
from the development of airlines and manufacture of aircraft by 
governments as a means of promoting their trade, colonial expansion 
and national defense. A third concerns the regulation and limitation 
of aircraft as a weapon of war.” 

The regulation of international air traffic, according to the 
author, takes its origin from the diversity of national laws which 
preceded international control. As early as 1784, when the first ex- 
periment of carrying passengers by balloon was successful in the 
Bois de Bologne, the lieutenant-general of police in Paris published 
a decree forbidding balloon ascents without police authorization. 
In 1819 the prefet of the Seine required that all balloons be equipped 
with parachutes, and forbade all ascents until after the farmers’ 
crops were harvested. Similar early legislation is to be found among 
the police decrees of other states, both in Europe and America. In 
like manner, police regulations promptly followed the development 
of the airplane. “Few will deny the wisdom of the state in requir- 
ing aircraft to be inspected in order to test their airworthiness, 
to be registered in order to establish their ownership and 
insure the responsibility thereof, and to require pilots to be exam- 
ined and licensed in order to guard citizens from the danger of 
inexperienced and negligent pilots. But in the fifty-odd countries 
having legislation on aviation great diversity of regulations soon 
appeared—a diversity which became inconvenient as soon as air- 
planes crossed the boundary lines of their native states.” Dr. Cole- 
grove then traces the movement for international codification. 

Three problems have offered peculiar difficulties in attempts 
to formulate an international code for air navigation: (1) the ex- 
tent of the control of a state over the air above its territory; (2) 
the definition of nationality as applied to aircraft, and (3) the 
dividing line between an international code and national codes. Be- 
fore proceeding to detailed description of international conven- 
tions, the author discusses aircraft as a war weapon, pointing out 
two serious problems, namely, competition between the military 
states to outclass their rivals in aircraft in time of war. “The Air 
Systems of the World” is the title of an interesting and instruc- 
tive chapter wherein commercial aviation in France, Great Britain. 
Germany, Italy, the United States and other countries is briefly 
described and illustrated with tables and maps. There are also 
comparisons between civil and military aviation, as well as between 
governmental subventions and private financing. The results of 
unmitigated competition in commercial aviation are touched upon 
and “the open door versus reciprocity in South America.” 
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“Aerial navigation opened a new field in jurisprudence and 
international government. At first, it seemed possible by analogy to 
apply the rules of the land and of the sea. In time it became ap- 
parent, to the jurist, at least, that aircraft required a special code 
of laws and a new means of international regulation,” explains Dr. 
Colegrove in the opening paragraph of his chapter on progress 
toward international control. He describes the five international 
Congresses on Aeronautics held before the great war, comparing the 
theory of freedom of the air as advocated by French authorities 
with the British and American theory of sovereignty of states over 
the airspace as adopted by the International Law Association. The 
International Juridical Committee of Aviation was another group 
studying the subject, and Peace Conferences at The Hague, the 
International Conference of Air Navigation of 1910, in addition to 
national legislation in certain countries, dealt with it. The World 
War impetus to aviation led to the negotiation of treaties and further 
attempts to codify international air law. The League of Nations has 
taken its part in the air régime by virtue of its constitutional rela- 
tionship with the International Committee of Air Navigation, the 
question of communications and transit and the problem of dis- 
armament. 

The book concludes with chapters on the Universal Postal 
Union and other public agencies, private international organizations, 
and military limitation and regulation. The Appendix contains 
original texts of international conventions and agreements on air 


navigation. 
Of the District of Columbia Bar. MARGARET LAMBIE. 


AIRPORTS, THEIR LOCATION, ADMINISTRATION AND LeGat Basis. 
By Henry V. Hubbard, Miller McClintock and Frank B. 
Williams. Cambridge: Harvard University Press, 1930. 
Pp. xvi, 190. 


This book is Volume I of the Harvard City Planning Studies. 
In 1929 Harvard University established its Graduate School of 
City Planning, with research as the principal function. A group of 
scholars gathered by that school have been conducting a series of 
special studies, and this study of airports is the first of the series. 
The Editor of Research is Mrs. Theodora Kimball Hubbard, and 
the chairman of the department is Henry V. Hubbard. These two 
scholars last year published “Our Cities Today and Tomorrow,” 
and their interest in this book on airports insures its success. The 
first essay is entitled “The Airport in the City Plan” and is written 
by Henry V. Hubbard, assisted by Howard K. Menhinick, instruc- 
tor in City Planning in Harvard University. The second essay is 
upon “Airport Administration,” written by Miller McClintock, an 
expert in the field of municipal research, a director of the Albert 
Russell Erskine bureau for Street Traffic Research, Harvard Uni- 
versity, and Paul Mahoney who is connected with the Transporta- 
tion and Communication Department of the United States Chamber 





110 THE JOURNAL OF AIR LAW 


of Commerce. The third essay is entitled “The Law of Airports,” 
and is by Frank Backus Williams of the New York Bar, and one 
of the leaders in the zoning movement, a lawyer and city planner. 
Mr. Williams will be remembered as the author of “The Law 
of City Planning and Zoning,” a pioneer work which appeared in 
1922. Mr. Williams is City Plan Editor of the National Municipal 
Review and Editor of “Zoning Notes” in the American City Maga- 
zine. The six people mentioned are well qualified both in training 
and experience to do the work which the volume is designed to 
accomplish. In order to have first hand information Mr. Paul 
Mahoney visited 85 airports and acquired much more valuable 
information than could have been obtained through any set of 
questionnaires broadcast through the mails. This has enriched 
the study to a considerable degree. 

As to the content of the volume—it is considerably padded with 
various introductions and prefaces. It has about twenty charts 
and illustrations and thirty-seven separate appendices. The first 
topic, “The Airport in the City Plan,” takes up the physical charac- 
teristics of suitable airport sites, the relation of the airport to the 
city and regional plan, and the relation of the airport to national 
transportation. The second topic, “Airport Administration,” is the 
longest and most detailed study in the volume. The topics discussed 
are ownership, administration, management and fiscal policy of air- 
ports. Mr. Williams’ treatment of the “Law of Airports” is very 
brief, covering only twenty-four pages, but within those pages he 
manages to touch upon the topics of national and state jurisdiction 
over aviation, the ownership of airports and air rights. Then he 
discusses the law as to the establishing of airports, their location, 
taxation, negligence, insurance, etc. 

As to the value—if one expected to find a detailed text he will 
meet with disappointment, because the authors have made no effort 
to do more than to present materials rich in suggestion. The im- 
portant factors in proper location and administration of airports 
are touched upon, but the volume carries very few concrete recom- 
mendations, which is only natural considering the widespread dif- 
ference in conditions around each individual airport. The notes of 
Mr. Williams are complete and he brings together a great number 
of statutes bearing upon the law of airports, but the student of 
aviation law will be disappointed in this section of the volume. 
Tlowever, there was no attempt to give detailed legal advice to those 
establishing or maintaining airports, but the intention was only to 
make a cursory examination of the chief legal problems which con- 
stantly arise. The book is a valuable book. While little more than 
a monograph, it is useful and forward looking. It should be read 
by every official or individual planning to locate and administer 
an airport. 

NewMaN F. Baker. 


Northwestern University School of Law. 
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La CONVENTION INTERNATIONALE DU 13 OctToBRE 1919 PoRTANT 
REGLEMENTATION DE NAVIGATION AERIENNE: SON ORIGINE, 
SON APPLICATION, SON AVENIR. By Albert Roper. Paris: 
Recueil Sirey, 1930. Pp. vii, 379. 


A commentary on the Air Convention of 1919 from the pen of 
Captain Albert Roper has peculiar authority. Not only was he a 
member of the commissions which drafted the air clauses of the 
Treaty of Versailles as well as the Air Convention of 1919, but also 
he has served from the beginning as the first Secretary-General of 
the Commission Internationale de Navigation Aérienne (Interna- 
tional Commission for Air Navigation) established by virtue of 
the Air Convention. Guests of the Air Law Institute in August 1930 
will remember him for his erudite lectures on Developments in 
Aeronautical Law. The book now published under his name gives 
the history of the negotiation and ratification of the Air Convention, 
its amendment from time to time, a detailed analysis of its pro- 
visions, and a comparison of the system of the Air Convention of 
1919 with the rival régimes of the Pan-Iberian Convention of 1926 
and the Pan-American Convention of 1928. The book also contains 
an account of the operation of the Commission Internationale de 
Navigation Aérienne (commonly called by the abbreviated name 
Cina) and contains an appendix giving the text of twenty-five 
important documents. 

What Captain Roper relates regarding the negotiations in Paris 
in 1919 contributes to our enlightenment on the subject of the origin 
of the Convention. The minutes and reports of the Paris Peace 
Conference have never been made generally available to the public. 
Captain Roper, of course, has access to documents which are still 
considered as confidential and has drawn upon this material in writ- 
ing his book. Personal considerations and incidents, a glimpse of 
which appear in his informal address before the Extraordinary Ses- 
sion of Cina in 1929, are entirely lacking. (Compare Minutes: 
Extraordinary Session of June 1929, p. 145.) Such things belong 
to the historian rather than to the administrator and the jurist. 
Captain Roper’s story is told with a coldness and detachment which 
is considered eminently correct in continental treatises of this char- 
acter. 

The author does not seek to emphasize unduly the excellent 
qualities of the Convention of 1919—the fact that its principles are 
based on practical experience, that these rules are few in number 
and broadly phrased so as not to obstruct the future development 
of aviation, that detailed rules regarding international traffic are 
relegated to eight annexes which can be periodically amended by 
simply a three-fourths majority of the members of Cina provided 
each of the five largest powers assent, while progressive amendment 
of the Convention itself can be accomplished by a two-third vote 
in the Commission followed by ratification of all the States. On the 
other hand, he candidly admits the various mistakes in the Con- 
vention as drafted in 1919—the provisions of article 5 prohibiting 
contracting States from permitting the flight of the subjects of non- 
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member States above their territory, the irritating inequality among 
States represented on the Commission, and the exclusion from 
membership of Germany and her Allies in the World War. Fortun- 
ately all of these imperfections have been corrected by amendment. 
Furthermore, in an effort to bring the Convention into line with 
German and American criticism the Extraordinary Session of Cina 
in 1929 adopted amendments which will go far toward winning 
German if not American approval of the Convention. 

As to the question of language Captain Roper refrains from 
comment upon the employment of Italian as well as French and 
English in the Convention and its amendments. Obviously the 
adoption of Italian in 1919 was a concession to nationalistic de- 
mands. But both Spain and Germany which are not members 
of Cina have greater claims for the use of their respective languages. 
Spain on account of Latin America, and Germany on account of 
her remarkable leadership in aviation. The use of Italian is an 
unnecessary complication in the international control of aerial navi- 
gation. 

The author maintains an optimistic attitude toward the future 
extension of the régime of the Convention. At present twenty-two 
States are included. Germany and her former allies, the United 
States, Russia, China, Turkey, Spain and most of the Latin Ameri- 
can States are out of it. In well guarded language the author holds 
that the Convention constitutes the proper basis for a universal 
regime. The position is eminently sound. The competing Iberian 
and Pan-American conventions cannot be other than regional ar- 
rangement. International co-operation would be advanced by a 
general adherence to Cina. 

Captain Roper’s book will remain for many years the author- 
itative treatise on one of the most remarkable of the international 
organizations created since the World War. 

Northwestern University. KENNETH COLEGROVE 


La ConpDITION JURIDIQUE DU PERSONNEL AERIEN. By Maurice 
Maschino. Preface by Jacques Vivent. Paris: Per Orbem, 
1930. Pp. viii, 211. I 


The author discusses the following questions: The legal status 
of the air personnel (ch. 1), certificates of competency (ch. 2), the 
air work contracts (ch. 3), the status of the commanding officer of 
the aircraft (ch. 4), the air accidents and professional guaranties 
of the members of the air personnel (ch. 5). He exposes primarily 
the French legislation and the factual situation in France. Being 
a specialist in questions of air navigation, the author gives data 
concerning professional schools for navigators in France and in 
some other countries as well as on other questions of interest to 
professional air men. Annex gives a study of different certificates 
in force admitted in France in 1926, 

Speaking of the status of the commanding officer of the air- 
craft the author exposes the relevant provisions of the Pan-Ameri- 
can Convention of 1928 (p. 94-96) and of the recent laws of Czecho- 
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slovakia, Sweden, Jugoslavia and Denmark p. 97-101 and reproduces 
the draft of a convention concerning international status of the 
commander of the aircraft, elaborated by M. Thieffry in 1927, re- 
porting member of a commission at the C. I. T. E. J. A. (p. 131-134). 

A special chapter (6) deals with “Conflict of Laws.” The sub- 
title to this chapter is “Validity in France of Foreign Certificates ; 
Validity Abroad of French Certificates,” and to this question the 
author gives pp. 179-186, reproducing provisions of the Paris con- 
vention of 1919 and of some bipartite conventions of France and 
other countries. Subtitle on p. 186 is: ‘Commander in Interna- 
tional Legislation” and under this subtitle the author states that the 
contract of employment of the commander should rather escape 
from an international statute because (p. 187) this question inter- 
ests only (?) the two parties, the employer and the employee; that 
the question of the obligatory presence in an aircraft of a com- 
mander should be governed by the law of the territory over which 
the aircraft flies (!) but that an international agreement is highly 
desirable on this question; that relations between the commander 
and the passengers should be governed by the law of the flag of the 
aircraft (p. 188); that the status of the commander as agent of 
the owner of the aircraft should be governed by the law of na- 
tionality of the aircraft (p. 189) ; that the conditions of the compe- 
tency of the commander must remain subject to the national legis- 
lation of every respective state (p. 190). 

The table of contents with regard to ch. 6 is not exact. The 
bibliography (p. 207) contains thirteen references, including works 
of Weiss on Private International Law and Ripert on Maritime Law 
which have nothing to do with questions of Air law or Air personnel. 

The book of M. Maschino, while not very valuable for law- 
yers, is nevertheless a useful contribution to this virgin subject of 
the (economic, technical and legal) status of the air personnel 
(cmp. also C. Savoia, La figura giuridica del commandante dell 
aeromobile, I] Diritto Aeronautico, vol. 7, n. 3, 1929, pp. 195-208; 
International Law Association, New York Conference, 1930, Re- 
port of the Aerial Law Committee, p. 2 sq., p. 109). 

ALEXANDER N. SAck. 

Northwestern University School of Law. 


DeuTscHE LUFTFAHRTSGESETZGEBUNG (German Legislation Con- 
cerning Aviation.) By Alfred Wegerdt, Second Edition. 
Berlin: Radetzki (1930). Pp. 539. 


The purpose of this volume is to make it possible for those in- 
terested in aviation to ascertain the legal situation in Germany. 
Exact source reference and errorless reprints of the fundamental 
German air law statutes of 1922 and of the various regulations and 
treatises is particularly aimed at the regulations covering among 
other things air mail, air police, air customs and air commerce. 
Material which heretofore was not available in printed form is now 
made available. Wherever a statute has been amended or where, 
for other reasons, an explanation seemed to be desirable, notes are 
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added. Numerous forms of certificates, licenses, and authentifica- 
tions appear throughout the regulations. The treaties reprinted are 
with Switzerland, Denmark, Holland, Austria, Sweden, France, Bel- 
gium, Czechoslovakia, Great Britain, Italy, Spain, and Norway. 
German statutes passed to carry out the treaties with Norway and 
Poland, and various gentlemen’s agreements in regard to the Saar 
region, and in regard to reciprocal recognition of airworthiness cer- 
tificates appear, as well as other miscellaneous material including the 
relevant provisions of the Versailles treaty of 1919. 

The volume is entirely in the German language and no attempt 
is made to publish the bi-lingual texts of the various treaties. The 
work is done with typical German thoroughness, the print is large 
and clear, the paper is of good quality and the binding is satis- 
factory. The book is extremely valuable to German lawyers and 
administrative officers, and should find a place in every legislative 
reference bureau in this country. 

Marquette University School of Law. Cart ZOLLMANN. 


THE Law or Aviation. By G. D. Nokes and H. P. Bridges. Lon- 
don: Chapman & Hall’s, 1930. Pp. xix, 220. 


This work is divided into two distinct sections; Part I dealing 
with the law of civil aviation in time of peace, and Part II con- 
taining a general discussion of the law of aviation in war and 
neutrality. The two parts are treated in somewhat different fashion 
by virtue of necessity. Part I contains more detailed and specific 


information with reference to the law as it exists in England by 
virtue of statutes, and Part II treats primarily with various con- 
siderations involved in the regulation of aviation during hostilities 
between nations. 

Chapter I, treating The Regulation of Aviation, paints a brief 
historical background of the important steps which have been taken 
in this direction, namely, the International Conference at Paris in 
1910, the Aerial Navigation Act of 1911, the Air Navigation Act 
of Great Britain of 1919 and the International Convention of 1919. 
The principal law of Great Britain is contained in the Air Naviga- 
tion Act of 1920. This Act delegates certain powers to the Minister 
for Air and regulates the classes of plane coming within the Act. 
The Act also provides for the establishment of the “Air Council.” 

Chapter II contains a detailed classification of aircraft. It also 
treats specifically the subjects of conditions of flying, nationality and 
registration; markings, airworthiness, equipment and documents. 
This chapter, lays down the specific regulations provided for by 
the Air Navigation Act with respect to the foregoing subiects. 
Chapter III, dealing with the personnel, treats the subject of pilots, 
their duties and the examinations required and the various classes 
of licenses. It also lays down regulations and examinations for 
navigators, engineers and wireless operators. This chapter, again, 
is specific in its treatment of the subject of personnel, and gives in 
outline form valuable information pertaining thereto. Chapter IV 
takes up the subject of Aerodromes, defining and classifying them 
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according to State controlled and licensed aerodromes, and the 
further sub-classification of licensed aerodromes. It also contains 
a list of the various aerodromes of Great Britain together with the 
classification thereof. 

Chapter V considers the subject of the General Rules of Flight. 
This embraces such topics as air traffic rules, showing in detail the 
regulation with regard to the piloting of aeroplanes in the air, while 
landing and taking off, while near aerodromes and while taxi-ing 
on the aerodromes. Here we find that certain areas are restricted 
and learn the rules with reference to pilots flying over restricted 
areas; for example, the right of the authorities to compel the plane 
to land, the punishment connected with the infraction and the per- 
sons responsible for the same. Exceptions, of course, are made for ~ 
forced landings within restricted areas and emergencies, which ex- 
ceptions are treated in detail. 

Chapter VI—International Flight. Here the authors begin to 
get into the field of international law, which obviously is not crys- 
tallized to the same extent that the local law is. It shows the estab- 
lishment of and regulations with respect to aerodromes, maps, in- 
ternational routes and landings. Obviously, the question of customs 
formalities is considered under this chapter, together with the pro- 
visions and regulations with respect to the carriage of goods and 
mails. A few words are given on the infringement of patents and 
the conditions under which planes can be held on account thereof. 
Chapter VII, on Duties and Liabilities Arising from Aviation, con- 
siders the law with reference to accidents to aircraft, pointing out 
the necessity for notifying authorities and of investigation in cer- 
tain cases. In cases of investigation, inspectors are appointed by 
the Minister for Air. The powers and the court procedure are 
here outlined. A further discussion is had with reference to the 
duty of ships to assist and salvage in cases of accidents at sea. The 
chapter then treats of injuries caused by aircraft, showing that the 
same rules of negligence apply to them as in other suits of com- 
mon law, and treats briefly of the nature, of aircraft as common 
carriers, There seems to be a presumption of negligence on the 
part of the owner of an aircraft when injury is caused to people 
or things either on land or water. This presumption, however, is 
not irrefutable. The question of the liability for trespass in flight, 
the actions therefor and against whom is taken up, together with 
criminal responsibility for failure to comply with the regulations 
of the Act of 1920. A few of the specific offences are set forth. 

Chapter VIII starts the discussion of Part II, dealing with war 
and neutrality, and contains a general discussion of international 
law with reference’ to aviation, pointing out that one of the most 
important features is to know when war is actually declared and 
concluded and the necessity of national and international regulations 
with respect to the law of aviation, both as to belligerents and 
neutrals. Military aviation as between hostile States is necessarily 
regulated by international law. Aerial warfare was prohibited by 
the Convention at The Hague in 1899 and again in 1907, but finally 
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gained recognition during the World War 1914-1918. The subject 
was then fully discussed at The Hague in 1922 and 1923. The 
work points out that some of the rules of land warfare accepted 
and recognized by international law naturally apply to aviation, but 
at the same time there is a real need for specific regulation. 

Chapter IX, on Combatant Aircraft, contains general 
considerations with respect to the classification of combatant 
aircraft. It points out the necessity for and usage with 
respect to nationality and markings for the purpose of identi- 
fication, the equipment and arms which may or may not be used, 
and goes on to treat at some length the questions of conversion and 
supply, the destruction, capture and interment of combatant air- 
craft. Chapter X treats with Combatant Personnel, their uniform, 
identification, and with the capture of and quarter given to them 
during hostilities. What constitutes surrender and capture of pilots 
and the general considerations involved therein is discussed. Chap- 
ter XI—Aerial Warfare. After a brief statement of the legality 
of various types of weapons authorized in aerial fighting, the re- 
mainder of the chapter deals largely with the considerations in- 
volved in bombing. This takes up the history of bombardment and 
the proposed rules with reference thereto, showing the difficulties 
encountered in framing any set of rules. More specifically it points 
out what are proper objects of bombardment and under what con- 
ditions they may be bombarded, showing a few exceptions. Chap- 
ter XII—Belligerent Action Against Civil Traffic and Civilans. The 
discussion here has to do with the treatment by combatant aircraft 
of civilians in the combatant’s own territory or in hostile territory ; 
with the enemy civilian aircrafts either in friendly or hostile terri- 
tory, and the rights, duties and liabilities of combatants and civilians 
in this regard. 

The book contains a comprehensive index and should prove 
valuable to aircraft personnel using it as a manual, and for the per- 
sonnel in the British military or civilian air service, should prove 
of inestimable value. Foot notes with reference to various treaties 
and other works of a similar nature are copious and manifest a 
rich background in this field on the part of the authors of the book. 

Of the Chicago Bar. Netson G. WETTLING. 


Le Droit pD’INTERPRETATION DES ACTEURS ET DES ARTISTES Ex- 
EcCUTANTS. By M. Robert Homburg. Paris: (Librairie du 
Recueil Sirey) 1930. Pp. 161. 


The author of this interesting book is a member of the Paris 
bar. In addition to a number of treatises on divers legal subjects, 
he has been editor of La Revue Juridique Internationale de la 
Radioélectricité (a French quarterly devoted to radio law) ever 
since its establishment in 1924, and has served as secretary general 
of the Comité International de la Télégraphie sans Fils, the organ- 
ization under the auspices of which have been held four international 
juridical congresses on radio law problems. 
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The title of the book is difficult to translate, but is approxi- 
mately rendered by “Exclusive Rights of Actors and Performing 
Artists over their Performances (Interpretations).” The book is 
the product of the new currents and cross-currents set in motion 
in the fields of both law and economics by modern achievements of 
science in mechanical reproduction of music, drama and other forms 
of literary and artistic expression. Not many years ago, to see 
or to hear the performance of an actor, soloist or orchestra it was 
necessary to attend the performance in person at a public hall, and 
to pay an admission fee. When the echoes of the performance died 
away, the performance became a thing of the past; it could not be 
reproduced. The audience was limited to the size of the hall. The 
advent of the phonograph record and the mechanical piano player 
roll brought the performing artist into the home where for the 
modest original purchase price of the record, he can be made to give 
innumerable repetitions of a single performance. The moving pic- 
ture took the performing artist to a far-off studio where innumer- 
able films could be made of a single performance, and shown in 
moving-picture houses throughout the world. The talking movie has 
added sound to sight, a complete drama without living actors. Radio 
broadcasting has annihilated the walls of the concert-hall and has 
brought millions of listeners, seated comfortably at their firesides, 
within hearing of a performance which could formerly have been 
heard by only a few hundred. It has thus become possible for a 
third person, equipped with suitable apparatus, to make phonograph 
records of performances by great artists which come to him through 
his radio receiver, without the consent of either broadcasting sta- 
tion or artist. Hotels, restaurants, and dance-halls are using radio 
receivers and phonograph records to give entertainment which, for 
the most part, would otherwise have to be given by musicians. 
There have even been occasions when theatres have used broad- 
cast programs as part of the entertainment for which they charge 
admission fees. Broadcasting stations, in turn, are making extensive 
use of phonograph records without the consent either of phonograph 
record manufacturer or artist, and, it is claimed, are destroying 
the market for such records. To add to this confusion of conflict- 
ing interests, television must be taken into account as a possibility 
which may materialize in the near future, by wire if not by radio, 
to bring a synchronized drama of sound and sight into the home 
or into the theatre. 

Authors (I use the word in the sense in which it is employed 
in copyright legislation) have been comparatively, successful in 
keeping pace with the march of science, as the result both of judi- 
cial decisions construing copyright statutes to cover new situations 
and of legislation extending their protection. No corresponding 
change has been effected in the rights of the artist, who, according 
to M. Homburg, stands where he stood before the advent of the 
phonograph record, moving-picture, or broadcasting station. He 
must take his pay, and his only pay, from the person with whom he 
has his original contract relation; he enjoys no right to additional 





118 THE JOURNAL OF AIR LAW 


compensation for the reproduction and multiplication of his per- 
formance by third persons to their profit. 

M. Homburg’s book is devoted to an attempt to demonstrate 
the validity of the artists’ claim to protection in a manner analogous 
to that which an author enjoys in France (where it is very broad). 
This protection would give him an exclusive right to his perform- 
ance, enabling him to veto any reproduction or multiplication or 
further dissemination of the performance, to fix the terms upon 
which he will authorize such reproduction, multiplication or dis- 
semination, and otherwise to act aS a copyright proprietor may in 
that country. 

After showing that, in the present state of the law, there is 
very little protection given the artist either at common law or by 
statute, M. Homburg discusses the possibility of assimilating the 
artist to the author, of giving him international and national pro- 
tection by appropriate provisions in the Berne Convention of 1886 
for the Protections of Literary and Artistic Property (as revised 
at Berlin in 1908 and at Rome in 1928), and in the legislation of 
the various nations. He believes that the performing artist may 
in some, but not all, cases be classed as a collaborator with the 
author. He then discusses the other alternative, i. e., the creation 
by legislation and treaty of a new and separate right in the artist 
to protection, and outlines what he believes should be the nature and 
extent of the right. Appended to the book is a series of voeur 
and projects for protection of the artist which have been adopted 
or urged by various international organizations in Europe. The 
book contains a valuable bibliography on the subject. 

It may be said in criticism of the book that M. Homburg brushes 
aside too easily the practical difficulties which lie in the way of 
giving the performing artist the desired protection; and that at times 
he does not sufficiently distinguish between the rights of the artist 
of peculiar and unusual ability, and the musician in the orchestra 
whose place can be filled without difficulty by another musician at 
the same pay. Yet, while the book is partisan in spirit and in treat- 
ment, it is scholarly and interesting. He has touched at the heart 
of what may prove to be a very real economic problem, i. e., the 
decreasing demand for musicians resulting from the success of 
science in making one performance sufficient both to reach the world 
through radio while it is actually going on, and to furnish material 
for an endless number of repetitions thereafter. Civilization has 
not been particularly shocked by the passing of the horse-shoer or 
of the stage-coach driver; the passing of the musician, however, 
would be rightly regarded as a calamity... Whether it is really 
threatened by the inventions of today, or whether the scene of the 
musician’s labor is merely being shifted from the public hall to the 
studio where, in equal or greater numbers, he will be employed to 
entertain vastly larger audiences both present and future, is difficult 


1, See U. S. Daily, Nov. 29, 1930, for report of oral statements by 
specialists of the Department of Commerce announcing marked decreases in 
the production of musical instruments due to radio, the “talkies,” etc. 
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to say. It is also difficult to understand how, if Mr. Homburg’s 
pessimism is well-founded, the irresistible pressure of economic laws 
can be successfully withstood by any legislative devices such as he 


proposes. 
Louis G. CALDWELL. 


Member of the Chicago and the District of Columbia Bars. 


FourtTH ANNUAL REPORT OF THE FEDERAL RADIO COMMISSION FOR 
THE Fiscat Year 1930. Government Printing Office, 1930. 
Pp. 70. 

The Fourth Annual Report of the Federal Radio Commission 
offers somewhat of a contrast in method of treatment to the reports 
of previous years. Since 1927 the Commission reports have been 
eagerly awaited both by members of Congress and the general pub- 
lic as a compendium and source book of radio information. As a 
result of a change in administrative policy this year’s report is 
confined within rather narrow limits. 

The report covers the fiscal year from July 1, 1929 to June 30, 
1930, with consequent duplication of material included in the previ- 
ous report which did not follow the fiscal year. 

Part I is an introduction by the Chairman summarizing the 
year’s activities and concluding with recommendations for legislation 
which would permit the Commission (1) “to compel the painting 
and illumination of radio towers,” to exclude the Virgin Islands, 
Porto Rico, Alaska and the Hawaiian Islands from the provision 
of the Davis Amendment, and (3) to suspend station licenses for 
infractions of regulations for a period not to exceed thirty days. 
The inclusion of legislative recommendations is an innovation which 
is commendable and which, it is hoped, will be pursued in subse- 
quent reports. The omission, however, of recommendations of 
amendments to cure some of the more important and generally rec- 
ognized defects of the Radio Act (e. g., the failure to provide for 
appeals from Commission decisions denying applications for con- 
struction permits, and the impossible and unscientific Davis Amend- 
ment) is regrettable. 

Part II is devoted to the “Report of the Secretary” and con- 
sists of data concerning reorganization of the Secretary’s office 
followed by the Commission’s General Orders Nos. 70 to 94, in- 
clusive, printed in full text. Although these latter are available 
in separate mimeographed or printed form, the convenience of a 
single collection is readily acknowledged. A preferable arrange- 
ment, however, would probably place them in an appendix to the 
regular report. Unfortunately, such important orders as the Amend- 
ments to General Orders 42 and 87 have been overlooked. The 
functions and services of the Commission Press Bureau evidently 
passed unnoticed in compilation. 

Part III is the “Report of the General Counsel” setting forth 
the organization of the legal division into three subsections: Ad- 
ministrative, Hearing and Record, Research and Drafting. This 
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follows in a general way the same set-up outlined in the third an- 
nual report. 

A departure is noted under the heading ‘Pending Litigation” 
which merely states the principal issue or issues involved in each 
case to which the Commission is a party rather than including ex- 
cerpts from the various Commissions “Statement of Facts and 
Grounds for Decision.” In the past such a digest has been of as- 
sistance to station operators, practitioners, before the Commission 
and others interested in the policy and growth of radio law. Prac- 
tically the same cases are listed and discussed under “Court De- 
cisions” as were covered in the third annual report, but with two 
additions, namely, the Chicago Federation of Labor case and the 
Universal Service Wireless case. 

Perhaps the outstanding administrative development has been 
the codification and promulgation of rules of practice and procedure, 
together with inauguration of the examiner system. The report in 
addition to containing these regulations in full (Gen. Order 93) 
indicates the ensuing labors to put them into effect. 

Part IV is the “Report of the Chief Engineer” and includes a 
brief synopsis of the major engineering problems which have con- 
fronted the Commission. The only important reallocation of broad- 
casting stations was contemplated by General Order No. 87, but 
this, it is explained, was held up by restraining orders from the 
Courts. The allocation of broadcasting facilities within the various 
states is shown to have been placed upon a more systematized basis 
under G. O. 92, which adopts the so-called “Unit system” of evalua- 
tion. It is noticeable, however, that the population figures relied 
upon for the tabulation are those estimated for 1928 rather than 
the official census figures for 1930. The subject of synchronization 
is touched upon only in cursory fashion. 

The international aspects of radio are assuming greater im- 
portance than ever before. Other restrictions than those in the 
International Radio Telegraph Convention may become necessary. 
Canada and Mexico are urgently pressing their demands for the use 
of frequencies in the broadcast band and in the latter country sta- 
tions are already causing considerable interference with those in 
the United States. It is of vital interest, therefore, that the atten- 
tion of Congress be called to the forthcoming international con- 
ferences in which the United States must be an active participant 
if our radio rights are to be protected. 

Under the heading “Commercial communications” are sum- 
maries of action taken with respect to the various types of radio 
services such as fixed, maritime, emergency, experimental, geo- 
physical, aviation and Alaskan stations. These statements are largely 
restatements in explanation of the contents of general orders pro- 
viding for such services. There is no comment on amateur service 
although some 19,000 amateur licenses are outstanding and an ama- 
teur conference was held in March, 1930, resulting in a complete 
new set of amateur regulations. 
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Former annual reports have contained tabulated data such as a 
list of all hearings held during the year, the tabulated disposition 
of applications, and a complete list of authorizations (other than 
ship and amateur) all of which are missing from the most recent 
compilation. As a reference manual the latter apparently omits 
information on the very matters which are most likely to be in- 
quired into by Congress. 


ARTHUR SCHARFELD. 
Member of the Cleveland and District of Columbia Bars. 


REPORT OF THE ADVISORY COMMITTEE ON EDUCATION BY RapIo. 
Appointed by the Secretary of the Interior. Washington, 
D. C., 1930. Pp. 246. 


Into the 250 pages of the Report of the Advisory Committee 
on Education by Radio, appointed by the Secretary of the Interior, 
there has been packed, in my judgment, an amazing array of per- 
tinent and authoritative facts. The report contains prima facie 
evidence of thoroughgoing research. All schools of air thought 
had their day in Court. The inescapable deduction from the mass 
of assembled testimony is (1) that radio has a distinct mission in 
the realm of education and (2) that in some form or other radio’s 
manifest destiny as an agency for the dissemination of knowledge 
must be shaped on systematic lines. 

There is one other aspect of the report which, it seems to me, 
stands out as clear as Mars at perihelion. That is the virtually 
unanimous view that the development of the radio art must remain 
utterly untrammelled. Chairman Cooper tells us that the Com- 
mittee recommends the establishment in the Office of Education, 
Department of the Interior, of “a section devoted to education by 
radio.” If such a section’s functions would be purely of a fact- 
finding and advistory nature—its material and facilities available 
to all and sundry interested in radio, from the greatest of chain cor- 
porations to the humblest crystal-set listener—I can conceive of such 
an additional governmental bureau fulfilling a useful and legitimate 
mission. But if “radio education” were to be in the remotest degree 
subjected to the peril of regulation, control or supervision by such 
a bureau, I would regard it objectionable and reprehensible in the 
highest degree. A radio censorship would be just as detestable in the 
United States as a newspaper censorship. The air must be as free 
as the press, 

_ Having myself contributed a so-called educational feature to the 
air program now for more than seven years in unbroken succession, 
I am naturally not unbiased in my advocacy of, and belief in, a 
reasonable seasoning of radio entertainment with instruction and 
information. I am free to confess that the proportion of listeners 
who prefer a weekly review of national politics to a nightly session 
of negro comedy is relatively slender. No station or chain of sta- 
tions, I think, can afford to ignore that minority. It is undoubtedly 
the opinion-molding element of any given community and in the 
Nation at large. Crooners, wise-crackers and syncopators have their 
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places even on educational programs, for we should starve on a 
purely high-browed radio diet. But listening man cannot live on 
jazz alone. 

The detailed analysis made by the Commonwealth Club of San 
Francisco (page 40 of the report) strikes me as being a cross-section 
of radio sentiment that is probably unchallengeable. ‘We found,” 
the club affirms, “a tidal wave of indignation against jazz; an en- 
thusiasm for talking-machine recordings of the classics; objection 
to too much talk; and a plea for educational features.” 

Personally I am a bit skeptical about the “enthusiasm” for 
talking-machine recordings of the classics (presume musical classics 
are those in question). As to the mounting popularity of classical 
music when broadcast by fine orchestras and renowned vocalists or 
instrumentalists, there can be no shadow of doubt. 

But I shudder at the thought of a House Committee on Radio 
Education—Chairman, Representative Small Potato, of Ashkansas— 
ever having it within its power to influence the Radio Section of 
the Office of Education. Department of the Interior, as to what, 
when or why this or that educational feature should be sent forth 
over the wave lengths. 

Should such a calamity overtake this free people, it were almost 
better that the Hertzian wave had never been discovered. 

FREDERIC WILLIAM WILE. 

Broadcaster (Columbia Network) of “The Political Situa- 

tion in Washington Tonight.” 


New Empires, THE NEWSPAPERS AND THE Rapio. By Karl Bickel. 
Philadelphia: J. P. Lippincott Co. Pp. 112. 


If one essays to discern a single theme running through the 
several chapters devoted to radio broadcasting in the live-minded 
Karl Bickel’s timely little volume, that theme might be paraphrased 
in the form of a message to American journalism reading something 
like this: 

“Newspapermen of America; Here is a new form of journalism. 
Possibly it is a competitor of ours, but in most essentials I do not 
believe it is; I believe that radio broadcasting complements the print- 
ing press. I do not believe it threatens the printed word as a pur- 
veyor of news. But it bears watching. You should join forces 
with it, controlling it if possible, for its ultimate success is as in- 
evitable as the progress of time itself.” 

Possibly this reviewer has injected more of his own views than 
Karl Bickel’s into the foregoing lines. An hour’s careful perusal of 
Mr. Bickel’s book—for that is all the time the reading of it will 
consume—served to strengthen a conviction that has been growing 
in the reviewer’s mind these last half dozen years of broadcasting’s 
span of a decade. Mr. Bickel’s treatment of his subject is in the 
main factual; but hovering over those facts, always, is this theme, 
essentially as expressed. 

Intensely stimulating are Mr. Bickel’s facts and conclusions, 
particularly refreshing because such clear-thinking comes from the 
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ranks of printed journalism. For Karl Bickel is president of the 
far-flung United Press Association, which gathers news and serves 
newspapers in all corners of the globe. He is, of course, not a 
publisher, but his great news service must needs know the prob- 
lems of newspaper publishers because its very existence is predicated 
upon their success. If those publishers are threatened by a new 
medium of mass communications, whether the threat looms in the 
distribution of news or competition for advertising revenues, no or- 
ganizations will feel the effects more keenly than the press associa- 
tions. 


But, one gathers, the threat hasn’t materialized after ten years 
of radio broadcasting. It hasn’t materialized in spite of the calamity 
howling of such an organ as Editor and Publisher, whose hollow 
bellicosity toward radio broadcasting has contributed nothing toward 
enlightening and advising the confused and groping newspaper 
editors and publishers, not fortunate enough to be affiliated directly 
or indirectly with radio broadcasting stations. 

Mr. Bickel draws liberally for opinions from newspapermen 
affiliated and unaffiliated with radio broadcasting. Indeed, in a sup- 
plement to his book he lists 90-odd radio broadcasting stations af- 
filiated with newspapers, some 40 of them listed with the Federal 
Radio Commission as directly newspaper-owned and operated. (The 
listing is somewhat incomplete due to the fact that the Federal 
Radio Commission does not yet require a complete record of the 
stockholders of broadcasting corporations; among the 600 or more 
radio broadcasting stations in the United States are many that are 
newspaper-owned, in whole or in part, but that exist as separate 
corporate entities not named after the newspapers. ) 

It was the United Press, ever liberal in its attitude toward radio 
under Mr. Bickel, which sponsored the first broadcasting of the 
complete national election returns in 1924 over the original WEAF 
network, then controlled by the American Telephone & Telegraph 
Co. Since then such broadcasting has become commonplace, with 
all the press associations furnishing their flash news bulletins to the 
networks and to individual radio stations and with the networks 
and stations amplifying these with comments by specially engaged 
politico-announcers of their own—usually well known newspaper- 
men like David Lawrence, Frederic William Wile and William 
Hard. Does this mean competition with the newspapers? Mr. 
Bickel thinks not. 


“We have learned, through our, experiences with the radio, that 
the distribution of radio bulletins and descriptions of a particular event 
tend to increase the sale of newspapers because of the widened public 
interest. 

“The Lindbergh flight was a most interesting demonstration of the 
latter fact. All American press associations cooperated with the great 
broadcasting ‘hook-ups’ in the distribution of bulletins on this event. 
Every obtainable fact on the Lindbergh flight was cheerfully surrendered 
by the newspapers to the radio for immediate distribution to the public 
before the press itself could deliver the same news. But the sales of 
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newspapers did not diminish; they increased. The news-consuming pub- 
lic desired the whole printed record of the flight. 

“Radio news distribution has, I believe, in certain types of news 
tended to eliminate a form of news service on the part of newspapers 
that was inadequate and economically unprofitable. The day of the 
old ‘flash extra’—a paper containing merely an announcement of a re- 
sult and nothing more—is going to find its field increasingly limited as 
far as it covers the conclusion of some set event such as a championship 
prizefight or baseball game. The radio will largely supply this flash 
bulletin information. And if this is true, it will react greatly to the 
publisher’s profit, for this type of ‘extra’ was never profitable and was 
only justified on the basis that it was good newspaper promotion and 
advertising—a somewhat problematical proposition.” 


On the other hand, where the broadcasters assume fully to 
“cover” big news events on their own, Mr. Bickel sees an element 
of danger to the press: 


“There seems to be no danger to the newspaper in the radio broad- 
casting of current news buHetins, even on a rather extensive basis, as 
long as the broadcasting is definitely under the control of a newspaper 
or press association and done under their authority and in their name. 
But when the radio goes out on its own to cover news and report it 
on its own responsibility—entirely independent of the press—then the 
radio directly invades the newspaper field and immediately becomes 
competitive with the newspaper. And in that situation lies a germ 
that can easily develop into a most serious and dangerous situation in 
both the radio and newspaper industry unless “handled with unusual 
care, consideration and forethought.” 


Apparently the radio broadcasters, more particularly the chains, 
have exercised to a considerable degree that “care, consideration 
and forethought” for they have handled such momentous big news 
broadcasts as Lindbergh’s triumphal return from Paris, the Repub- 
lican and Democratic National conventions of 1928 and the London 
Peace Conference, directly from the respective scenes, without any 
appreciable agitation and antagonism being stirred up in press circles. 
This reviewer recalls only one case in which a publisher took real 
umbrage against usurpation of the press privilege; that was when a 
zealous radio man, during the Ohio penitentiary fire and riot, placed 
a microphone in the hands of a convict and asked him to describe 
the tragically disordered scenes being enacted before him. The 
publisher of the New York Daily News was so provoked with this 
piece of radio reporting, especially when he learned that the net- 
work’s president had presented the convict with a liberal check for 
his services, that he ordered radio news practically excluded from 
his columns. 

There has been every indication in the last few years that the 
networks, within the limits of their time, intend to continue broad- 
casting big news events as described by their own announcers or 
by specialists from the particular field of interest—prominent Wash- 
ington correspondents from political conventions, aviators from air 
meets, yachtsmen from yacht meets, newspaper columnists in their 
own specialities. Mr. Bickel takes cognizance of the resentment 
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this may entail—resentment which, oddly enough, hasn’t found 
nearly aS much expression aS the resentment toward radio as a 
potential (if not actual) detractor from the advertising revenues 
of the newspapers: 


“Once let the radio become directly and seriously competitive with 
the newspaper, as a news distributor as well as an important creator of 
advertising energy, the issue will be joined and the newspaper will 
fight bitterly with all its power and its varied resources to protect its 
its very life. 

“There are today unfortunately plenty of indications that this 
struggle may be inevitable. The broadcasting industry, somewhat con- 
scious of its remarkable development over the past five years, is pushing 
along under forced draught apparently determined to risk the danger of 
a newspaper break in its efforts to develop to the furthest extent both 
its advertising and news fields. Resentment among newspaper pub- 
lishers is steadily growing. Newspaper antagonism to broadcasting 
which was smoldering three years ago and then pronouncedly de- 
clined is flaming up again. Radio broadcasting is dependent upon the 
newspaper for program distribution. If the issue went to a struggle 
today unquestionably the newspaper would win and broadcasting would 
receive a definite setback.” 


It is difficult to reconcile this latter statement with the tenor 
of the book as a whole and, more particularly, with Mr. Bickel’s 
own description, in the preceding chapter, of the inherent limita- 
tion of radio even when television joins sound broadcasting “to en- 


larve vastly and extend the present limits of popular personal par- 
ticipation in great fixed and set events.” Pointing out that “these 
things are not only certain—they are inevitable—and in the not so 
very distant future” Mr. Bickel states in the preceding chapter: 


“But that does not mean any injury to the newspaper. On the 
contrary, I believe it will be a most decided favorable factor in the 
growth and development of the newspaper. Anything that tends to 
lift and widen the boundaries of men’s minds, that excites their curi- 
osity and stimulates their interest, only sharpens to a keener edge their 
desire to read about the objects of their interest. The radio and sound 
television can not alone meet that need. 

“The radio is imperative. It is immediate. To utilize it, to enjoy 
it, all else must be dropped and all attention concentrated on the instru- 
ment. It offers no permanent record. It has not the flexibility to 
handle the most important and most vitally interesting type of news— 
the totally unexpected. = 

“In direct proportion to the keenness of your interest in viewing 
the great events of the day will be your interest in reading the full 
details of the event. Mechanical marvels of the future may give your 
eye a fleeting picture of the day’s events, but it will be your newspaper 
that will give you the opportunity for careful reading and leisurely 
examination and analysis of current affairs.” 


True enough. Wherefore, then, the apprehension expressed in 
the next chapter? As for the possibility of a struggle between radio 
and the press, either in the fields of news or advertising or both, 
Mr. Bickel might well have noted that such a struggle might take 
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the form of internecine warfare with the “ins” (those newspapers 
engaged in radio broadcasting) aligned on the side of the radio 
interests against the “outs” (those newspapers not engaged in radio 
broadcasting). For few of the former appear to fear the encroach- 
ment of radio; indeed, a half dozen or more newspaper-owned radio 
stations are that confident of radio that they were among the score 
seeking authority from the Federal Radio Commission recently to 
erect new high-powered stations whose transmitter equipment alone 
would entail expenditures of around $250,000 each. 

Mr. Bickel apparently believes that radio advertising is here 
to stay, for he asserts that “it is sheer folly not to assume that a suc- 
cessful advertising technique will be developed through which radio 
advertising power will be applied with increasing efficiency.” The 
far-sighted publisher, he adds, is beginning to realize this and to 
study the radio problem with open and level eyes for “it is going 
to be one of the fundamental problems of the newspaper industry 
during the next ten years.” 

We are too deeply involved in a business depression at this 
writing—a depression which, incidentally, has marked great in- 
creases in radio advertising accompanying the decreases in news- 
paper lineage, especially lineage from the automobile and radio in- 
dustries—to note with any confidence the precise effects of radio on 
newspaper lineage. We have confident testimony on the one hand 
that the newspapers are losing lineage to radio, and on the other 
that newspapers not only have gained tremendous revenues from 
the phenomenal growth of the parvenu radio industries but have 
substantially increased their lineage because program sponsors, vying 
for listener attention, now find it necessary to buy paid space to 
throw a sort of “spotlight” on their particular offerings in order 
to insure themselves an audience. And there is ample evidence from 
publishers owning broadcasting stations that they have actually in- 
creased their lineage because such ownership has made it possible 
for them to “tie up” their printed and their broadcast advertising 
media to the profit of both. So mere good will is not always the 
only “raison d’etre” for the newspaper ownership of radio stations; 
in fact, a great many of them are actually paying their own way, 
per se, in dollars and cents, if not earning tangible as well as in- 
tangible profits for their newspaper owners. 

As for the “inevitability” of a radio v. press conflict—which this 
reviewer does not believe Mr. Bickel really expects to come—the 
publishers might well bear in mind these facts, if their resentment 
has reached the point where they would like to exclude radio pro- 
gram listings from their newspapers. It would be a relatively simple 
matter for the great and profitable radio networks to publish, either 
separately or jointly, a national radio magazine listing their programs 
for the ensuing week, the magazine to be supported by paid adver- 
tising. Such a magazine exists in England where the radio is a 
government monopoly, and it has a tremendous circulation. 

Again, there is a simple device ready for the market which 
might be promoted by the radio interests to the point where it would 
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become an indispensable concomitant of each and every radio re- 
ceiving set in use in this country. It is a facsimile reproducer which, 
practically foolproof of operation and extremely cheap to produce, 
will pick up broadcast impulses on chemically treated paper requir- 
ing no developing or fixing and emerging from the radio set as a 
neatly printed program. Such facsimile reproductions might also 
include pictures of the radio performers—and possibly advertise- 
ments would be solicited to defray the expense of transmission. 
One regrets that Mr. Bickel did not devote the whole of this 
little volume to radio and the press. Nearly half the book dis- 
cusses the “new empires” of journalism, as seen by a far-sighted 
journalist who is advising a group of students of journalism. The 
book really, as the author tells us in the preface, is an amplification 
of an address delivered before the Journalism Section of the Tenth 
Educational Conference held at Ohio State University in April, 
1930. There is little in the forepart to interest the student of radio 
but there is a wealth of material in the latter half—material which, 
it is hoped, Mr. Bickel one day will amplify into a more complete 
dissertation on radio’s relations to the press. Perhaps it is too early 
for such a volume; when the time comes, there will be few as well 
qualified as Mr. Bickel to give the newspapers’ side of the story. 
Martin CopeEL. 


Radio News Bureau, Washington, D. C. 
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1. Dror AErien (April-May-June) 1930. 


(a) Les Pouvoirs du Préfet en matiére de navigation, J. Boivin-Champeaux, 
pp. 205-207. 

The Préfet of Seine-et-Oise issued a decree on August 8, 1928, for- 
bidding take-offs, flights and landings from the Seine in Le Pecq, Montesson 
et Mesnil-le-Roi, in the interest of public safety. Reasons given for the 
so-called nuisance to the inhabitants of the river banks were frequent low- 
flying and danger to the dense river traffic. This decree closed down the 
hydroplane station established at Le Pecq by the French Air Company. The 
air was forbidden its aircraft because they could not fly without passing over 
one of the three communes. The water was also closed to them because they 
could not glide on the surface in the forbidden regions. 

The Conseil d’Etat has recently decided that this dual prohibition is 
illegal. (See text of decision, Droit Aérien, page 357, translated in 2 JouRNAL 
or Air Law 53.) 

The author asks what French official has the authority to prohibit 
flights. He observes that the difficulty arises from obscurity of text in 
Article 20 of the law of May 31, 1924, which specifies that flight over certain 
zones of French territory may be prohibited by decree [“par arrété”] for 
military reasons or in the interest of -public safety. The law fails to state 
what official should issue the decree. 

Normally, police powers belong to the mayors for a commune, to the 
préfets for several communes or a department, to the President of the 
Republic if the subject surpasses the limits of a department. But the domain 
of the air is special in its nature. According to Article 1 of the International 
Convention for Air Navigation of October 13, 1919, which was ratified by 
the French Chambers and promulgated on July 8, 1922, the State has ex- 
clusive sovereignty over the airspace above its territory. 

The airspace is national public domain, and cannot be conceived as 
divided into administrative districts in which mayors, préfets and President 
of the Republic superimpose three regulatory powers. 

Aeronautics is international in character and will become increasingly so. 
Six ministers of the government signed the decrees of April 20, 1926, and 
October 26, 1928, prohibiting in the interest of national safety flights over 
certain zones. A préfet could not do this. 

The author believes that) freedom of flight should be the rule, and pro- 
hibitions the exception. The Air Minister therefore appears to be the only 
administrative official to determine the very complex general interests at 
stake, but on the other hand the préfet had the authority to prohibit take- 
offs and landings, since Article 5 of the decree of May 19, 1928, declares that 
any aircraft when on the water shall be considered as a ship and be subject to 
regulations for vessels. Such regulations are issued and published by pre- 
fectorial decrees. 

But in the case in point the préfet issued a general and absolute pro- 
hibition, founded upon insufficient grounds for nuisance and upon alleged 
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dangers to river traffic which were refuted by experts. The decree was in 
consequence completely annulled by the Conseil d’Etat, thus, according to the 
author, demonstrating adaptation of the law to new circumstances and har- 
monizing the principles of liberty with necessities of administrative control. 


(b) Les transports combinés par air et par fer, Dr. Paul Durand, pp. 208-215. 


The Warsaw Convention of October 12, 1929, provides in Article 31 that 
transportation combined by air and by other means may be organized 1f the 
air transportation is regulated by the Convention and if the terms referring 
to other modes of transportation do not interfere with those relating to air 
traffic. The International Air Traffic Association has also established gen- 
eral conditions for the international carriage of merchandise. It is therefore 
important that large railroad systems coordinate their terms for combined 
traffic with that of the international air transports. 

The bill of lading for the international air carriage of merchandise is 
analogous to that used under the Berne Convention for international rail- 
ways. Among other items it provides for a declaration of value for insur- 
ance, telephonic numbers for notification to the consignée in case of delay, 
instructions of the shipper in case of refusal of the goods by the consignée, 
etc., but the essential clause relates to the liability of the air transport 
Companies. 

It is stipulated therein that the companies accept merchandise for trans- 
portation at the sole risk of the shipper or his authorized agents. No 
liability is assumed for loss, damage or delays, caused directly or indirectly 
at the time of carriage by the aircraft or in connection with the air trans- 
portation. This applies to all services of the company relating to the 
merchandise, whether in transit, at the warehouse or elsewhere. 

The liability of the air transport company is not as a carrier but as in- 
surer designated by the shipper. Under this theory the shipper declares the 
value upon which indemnity is based. But it is understood that a special 
insurance is necessary to guarantee packages against the risks of transporta- 
tion other than those on air routes, and notably the risks of cartage upon 
departure and arrival. 

The delivery of the merchandise by the air carrier to the consignée or 
to a subsequent carrier, releases the first carrier from all liability. Possession 
of the goods, if accompanied within three days by written reservations, pre- 
serves to the shipper a right of action. 

If the reshipment, after the air carriage, is to be by other mode of 
transportation such as a railroad, the shipper must designate the name and 
address of the person or agent to whom the goods are to be given for re- 
shipment. But it is understood that in such a case it does not constitute 
a combined carriage but a separate shipment. The person so designated by 
the shipper is considered the consignée as far as the air transport company is 
concerned and he is the one who should eventually make any necessary reserva- 
tions. Air transport companies adhering to the I. A. T. A. are only obligated 
to deliver the packages to the designated agent of the other mode of trans- 
portation. 

The provisions of the Convention fix a period of six months from the 
arrival of the goods at their destination or end of the carriage. Moreover, 
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action may be taken either against the first or the last carrier, or against the 
carrier at fault. 

Before France, Germany had harmonized the above provisions with its 
railroad transportation,—in fact, since 1927, it had regulated its combined 
air and rail carriage——a fact which serves as a basis for French studies on 
the subject. 

Article 9 of the contract between the Reichbaum and the Luft Hansa 
stipulates that the Luft Hansa is exclusively liable for all damage, total or 
partial loss and delays of delivery, and that the terms of carriage determine 
the cases incurring liability of the Luft Hansa and the extent of such lia- 
bility. These terms are identical with those of the I. A. T. A. which the 
author cited above. No special bill of lading is provided for, but the one for 
the air transport properly filled out serves for the entire voyage, with the 
result that under the German system the railroad is merely an agent of the 
shipper. The Luft Hansa, the only carrier in name, is exclusively re- 
sponsible to the public for damage to goods. This no longer constitutes 
divided liability, since each mode of transportation preserves its own re- 
sponsibility, but becomes a single liability, with the air transport controlling 
the whole. However, the legal liability of the German railroads is not ex- 
cluded and the liability clause on the bill of lading covers only the risks 
inherent in air transport. 

From then on the question appears to be more in the domain of politics 
and economics than of law. The author does not attempt to explain why 
the German railroads are content to mask their personality under that of 
the Luft Hansa, which is the commission-agent by land or by air as far as 
the publio is concerned. 

As for France, its air organization is less centralized than that of 
Germany. However, there have been sufficient efforts at coordination for the 
same principles of the combined transport of the Luft Hansa to be utilized 
in France. 

There appears to be basis for a practical solution of the two following 
principles: 

1. French railroads shall enter into combined traffic only as agents or 
middlemen of the air transport company. They shall not be considered a 
common intermediate or final carrier. 

2. Liability of the rail carrier arises only in its relations to the air 
transport company. The public deals only with the latter. 

The situation would be analogous to that which exists at the present 
time between the larger rail systems and the insurance-transport company 
“L’Européene.” Action would be taken against the different air com- 
panies, and the railroads would undertake to reimburse the air companies 
for damage in transit while the goods were in the care of the railroads. In 
case of doubt as to the cause of damage, a proportional division of indemnity 
would be allocated between the different transport companies on valuations 
determined by the Convention. 

The author advocates for the present for combined traffic the use of 
the bill of lading now in force on the lines of the I. A. T. A., with some 
modifications. 

The shipper should specify ab initio his intention to use combined air- 
rail service and his acceptance of the special terms andj tariffs of the com- 
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bination. The railroad should issue a ticket to be attached to the package 
during its rail voyage, similar to the ticket at present used in Germany, 
which ticket shall be issued by the original station and withdrawn by the 
last station. This ticket should indicate the same shipper and consignée as 
are noted on the air bill of lading, thus giving to the ticket the character 
of an administrative receipt rather than of a transportation contract. 

The author attempts to determine— 

(1) The general terms of transportation, and 
(2) The tariff applicable to combined air and rail traffic. 

Under (1) he suggests the following modifications or additions to the 
provisions of the I. A. T. A.: 

Acceptance of goods for transportation. Goods may be shipped if ac- 
companied by a bill of lading of the type prescribed by the I. A. T. A., but 
the route should include a French railroad and an air transport company 
having its origin or terminus either in France, or abroad, on French air lines 
open to the traffic of merchandise. Certain designated railroad stations and 
airports shall serve exclusively for such combined transport. 

Nature of the traffic. Certain goods are excluded from combined trans- 
port as follows: Objects reserved to the Post Office administration; objects, 
the import and export of which are prohibited; objects prohibited by one of 
the interested territories; explosives, inflammables, etc., arms and munitions, 
which are normally excluded from passenger trains or which might endanger 
air transportation; objects which might become a nuisance to passengers; and 
those which by their nature or size cannot be carried in air craft. 

The following objects may be accepted for combined carriage only under 
certain conditions: (1) Specie, securities, art objects, whose value exceeds 
1,000 francs a kilogramme, the list of which corresponds to the railroad 
tariffs for express. A declaration of value is required with an ad! valorem 
transportation tax, in addition ta certain other requirements, and (2) live 
animals cannot be accepted for combined air and rail carriage unless the 
shipper has the previous consent of the interested air transport companies. 

Maximum dimensions. In general a package for combined air and rail 
transportation should be 100 x 50 x 50 centimeters, unless other dimensions 
are previously authorized by the air transport companies. 

Packing. Goods should be specially packed to withstand all normal 
shocks, should be properly sealed, and labelled in French and optionally in 
the language of the country of departure or arrival. 

Bill of lading. A bill of lading in triplicate similar in form to that used 
by the I. A. T. A. should accompany the package; but lack or loss of a bill 
of lading does not invalidate the contract. A duplicate properly stamped is 
a receipt. 

Delivery to the carrier. Combined air and rail transportation is of 
value only when every step is taken to insure rapidity of{ delivery. Goods 
should be placed upon a train within fifteen minutes of their receipt at the 
station. 

For international transportation in addition to a bill of lading there should 
be documents for all necessary customs, treasury or police formalities of the 
states traversed. The carrier is not responsible for the correctness of these 
documents. 
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Tariffs. The charges for combined transportation are determined by the 
rail route and by the air route according to their respective tariffs. 

Transportation. On the railroads the packages sent under the above 
conditions are treated like baggage accompanying passengers. They are car- 
ried by the succeeding train, when they have not been registered to go by 
the first train. 

Express trains which do not carry express packages shall be indicated 
in the time tables and public notices. Automobile delivery service shall be 
used where the railroad companies are obliged to provide such service under 
the law of 1875. 

The author anticipates the rapid development in the near future of 
combined air and rail transportation in France. 


(c) Observations sur la Convention de Varsovie relative au droit privé 
aérien, Dr. Otto Riese, pp. 216-227. 


Since a large number of states had already regulated their private air 
law in a more or less detailed manner before an international agreement on 
the subject could be concluded, a uniform international private air law must 
be attained by means of further unification. The long preparatory work of 
the CITEJA for the “Convention for the unification of certain rules relating 
to international air traffic,” which was concluded at Warsaw, October 12, 
1929, demonstrates how arduous is such a task. But, on the other hand, 
the success of the Warsaw conference disclosed a sincere understanding 
among the interested states and the author looks forward to more conven- 
tions toward this end, especially as the Warsaw Convention did not attempt 
to cover completely the international field in air law. 

The author discusses some of the weak phases of the Warsaw Conven- 
tion from a juridical point of view in order to seek a solution for resulting 
difficulties and to aid the further development of international law. 

I. The relation between provisions of the Convention and provisions 
of national laws concerning legal liability presents a series of anomalies which 
would disappear if national laws coincided with the Convention. Chapter III 
of the Convention on liability does not deal with liability of the carrier as 
to its personnel and third persons. The Convention regulates only liability 
of the carrier for the transportation of passengers, registered baggage and 
merchandise. The first drafts limited the regulation to contractual liability 
but, the author points out, the rules may be founded in many states as well 
upon the contractual liability as upon an absolute or delictual liability. The 
promotor of air transportation must, as before the Convention, take into 
account numerous national laws conflicting among themselves. The author 
therefore advocates a broader rule for liability. Granting the elimination of 
the principle of liability for faults, one must exclude the possibility of claim- 
ing rights founded upon an absolute legal liability, provided in a national 
law. On the other hand, for equitable reasons, one cannot eliminate damages 
by depending upon national provisions concerning criminal liability. It was 
necessary for the sake of unification to reduce to a minimum the provisions 
of national law relating to crimes and misdemeanors, 

Articles 17 and 18 embody the principle that the carrier is liable for 
damages in case of death or injury of a passenger, and for damages in case 
of destruction, loss or injury to registered baggage or merchandise, when 
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the event which caused the accident happens within a designated time during 
air transit. Article 19 fixes the liability of the carrier for delays in air 
transit. Articles 20 and 21 enumerate different cases in which the carrier 
shall be excused from liability. Article 22 limits the amount of damages. 


As to the subject of this discussion, Article 24 states that in cases pro- 
vided for im Articles 18 and 19 action may be taken for liability only under 
the terms and conditions of the Convention, and that in cases provided for in 
Article 17, the provisions apply equally to any persons who have a right 
of action and to their respective rights, but under the word “conditions” the 
carrier will always have recourse to escape liability under Articles 20 and 21. 
Likewise the responsibility of the carrier will always be limited by Article 22. 
Consequently, even if the action is founded on provisions of a national law 
concerning legal liability which is absolute or criminal, the result will be 
the same as if the complainant based his rights simply upon the provisions 
of the Convention. That was a natural and necessary consequence of the 
fact that the Convention adopted the principle of liability for faults. On 
the other hand, the admission of actions based on a criminal liability as pro- 
vided in national law would be important only in determining the persons 
who have the right to sue and their respective rights. 


In cases where damage results from the fault or gross negligence of 
the carrier or its agents, Article 25 presents a modification of the provisions 
in Article 24, in that the carrier or its agents cannot avail themselves of the 
provisions of the Convention excluding or limiting liability if the damage 
resulted from their fault or from a gross negligence which according to the 
law of the court having jurisdiction is considered equivalent to a fault. 

In any case the complainant must prove the fault or gross negligence 
of the carrier. 

Under these circumstances, action cannot be based on an absolute liability 
provided for in a national law. If the complainant sustains his proof, under 
Article 25, the carrier cannot avail himself of the Convention as to pro- 
visions excluding or limiting liability. The carrier would not be excused even 
for a fault in navigation, except when, under Article 21, there has been con- 
tributory negligence, the latter being a general rule of law and not a pro- 
vision excluding liability in the sense of Article 25. As to fault or gross 
negligence the national law relating to criminal liability cannot be more 
strict than the Convention. 

In brief, under Articles 24 and 25, the position of the carrier is no 
different whether the action is based on the provisions of the Convention or 
on those of a national law concerning criminal liability. The result is the 
same as if the Convention had simply prohibited any action based on other 
grounds than those in the Convention. 

The above position would not be changed if the carrier is at the same 
time the operator (exploitant) of the aircraft as indicated by a provision 
in a national law relating to the liability of operators. Article 24 by its 
own terms eliminates any possibility of excluding operators as such. 

On the other hand, the above conditions apply only under circumstances 
provided for by the Convention. For example, if a passenger is killed by an 
aircraft at the place of departure, the act comes under the national law and 
not under Article 17 of Convention which uses the word “flight” (em- 
barquement). 
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The text of Article 25, “de son dol ou d’une faute qui, d’aprés la loi du 
tribunal saisi, est considérée comme équivalente au dol,’* is complicated 
because of the attempt to include “gross negligence” (culpa lata), but the 
representatives of states having anglo-saxon law were doubtful of using the 
latter expression because of the juridical concept in English law of wilful 
misconduct. For this reason it was impossible to arrive at complete unifica- 
tion on this point. 

The duty to indemnify persons having a right to damages is next 
discussed. 

M. de Vos had said that it is not possible to find a solution in a con- 
vention for the double problem of determining who are the persons having a 
right of action in case of death and what are the damages, but the author 
believes that the question could have been regulated by referring it to the 
national law of the deceased person. As it now stands, the contracting 
parties must remedy these gaps in the Convention by provisions of national 
law. This leads to the question of which national law should be applied 
to a given case as to duty to pay an indemnity and as to whom the damages 
shall be paid. When right to indemnity is founded on the contract, com- 
plications arise if a third party is claimant and there is question whether 
he claims through the contract or through the fact of the death occurring 
in the aircraft. Further conflicts of law arise in determining whether to 
apply lex loci delecti commissi, lex fori, law of the place where the contract 
was executed, or where it was signed, or the place of domicile. Another 
problem is presented if the damage takes place over the high seas or above 
a civilized country. Failure of the Warsaw Convention to meet these situa- 
tions, even though they may be relatively few in number, is, according to the 
author, a serious defeet. 

Reciprocity in the execution of judgments declared under the terms of 
the Convention was not guaranteed to the contracting states, as it was deemed 
advisable to leave this subject for an international agreement on civil pro- 
cedure. Consequently, when the death of a passenger occurs and several 
persons have a claim to indemnity, the latter may appear before several 
courts, which are competent because of Article 28. But taking into account 
the maximum indemnity allowable under Article 22, one court could not 
decide upon the total amount of damage before the other court had rendered 
its decision on the same death, thus causing a very delicate situation in 
international legal relations. 

The author states that his criticism of the Convention does not decrease 
his estimate of the important step taken by the Ccnvention toward an inter- 
national unification of law. 


(d) Les Chambres de Commerce et l'aviation commerciale, Antoine de Tarlé, 
pp. 228-240. 


Chambers of Commerce have always been interested in questions of 
transportation by rail and by water. Hence it was natural that they took 
up the subject of transportation by air soon after the war when commercial 
aviation in France and abroad indicated future possibilities. 





*“From fraud or a fault which, according to the law of the competent 
court, is considered equivalent to fraud.” 
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However, for several years the policy of the Chambers of Commerce in 
regard to air navigation was undecided. Early in 1920 the Lyon Chamber of 
Commerce was informed by the director of air navigation service of the 
Ministry of War that an airport would be established at Lyon at an ex- 
penditure of approximately four million (francs). The Chamber of Com- 
merce, which eight years later, would have been the first to establish an 
airport, decided then that it could not intervene—that the time was not ripe. 
It refused financial assistance again the following year, and yet again in 
1923, stating that the establishment of an airport was the business of the 
State. 

It considered its own role that of encouraging subsidies for transport 
lines to develop commerce by carrying passengers, light freight and mail. 
Under this theory the Chamber took an active part in the organization of 
two large international lines: | Lendon-Paris-Lyon-Marseilles, and Lyon- 
Geneva. In 1924 and 1925 it encouraged these air lines to develop rapid 
communication on the one hand with countries across the sea and on the 
cther with those in central and southeast Europe. It gave generous financial 
assistance to the air line Lyon-Geneva and cooperated in assisting the other 
line, both of which were opened in 1926. 

At that date the Marseilles Chamber of Commerce was the only one 
which favored participating in the establishment and management of an air- 
port. But the committee for air propaganda brought to the attention not 
only of various Chambers of Commerce but also of the Assembly of Presi- 
dents of Chambers of Commerce of France the importance of commercial 
aviation. It called for the collaboration of every material and moral effort, 
especially in view of the fact that France was being out-distanced by Ger- 
many. The Chambers of Commerce could not refuse assistance and on 
June 22, 1926, in the Assembly of Presidents, M. Rastoin, President of the 
Marseilles Chamber of Commerce, proposed that the government accept the 
principle of giving the management of airports to the Chambers of Commerce. 

The Marseilles Chamber had worked out a plan to merge the airport 
with its seaport, since the receipts of the latter are of considerable im- 
portance and the relation of air commerce to maritime commerce is becom- 
ing increasingly close. But this plan was only applicable to maritime towns, 
so the problem returned to the Assembly of Presidents on October 25, 1927, 
where it was again presented. Additional support in favor of the admin- 
istration of airports by Chambers of Commerce was sustained by the Presi- 
dents of Lyon, Bordeaux and Nantes. 

The constitution of the Chambers of Commerce, April 9, 1898, provided 
the means of solving the difficulty. Under Article 14 the Chambers are 
authorized to found and manage establishments for commercial purposes. 
This authorization comes from the Minister of Commerce unless the nature 
cf the establishment demands a decree or a law. The Minister approves 
the regulations and maximum tariffs. Article 15 provides that Chambers 
of Commerce may, under provisions of the law of July 27, 1870, have the 
concessions of public works, notably those in maritime ports or navigable 
routes of their districts. 

After further attempts, the then Air Minister on November 6, 1928, pre- 
sented again the plan for Chambers of Commerce to manage and operate 
airports. In the meantime the Lyon Chamber had obtained the concession 
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for the airport at Bron for fifty years, the State intervening only during the 
first five years to take its share of any operating deficit. The Chambers were 
asked also to take their part in equipping air routes with safety landing 
places and proper lighting. The State would take charge of soliciting opera- 
tion credits, but would intervene only in the three large cities, Paris, Mar- 
seilles and an Atlantic port, probably Bordeaux. It was in this manner that 
collaboration was established between the State and the Chambers of Com- 
merce. 

Since the resources of Chambers of Commerce are restricted and by 
their constitution must act only in the territory to which they belong, and 
since the same applies to cities and departments, there becomes a collective 
responsibility for air organization. 

The Bordeaux Chamber of Commerce called an interregional meeting on 
April 4, 1927, at which Switzerland was represented because of her interest 
in the Geneva-Lyon-Bordeaux air line. The conference decided upon four 
lines from Bordeaux to Geneva, to England via Nantes and Cherbourg, to 
Nice and to Paris. It also suggested a central coordinating bureau. The 
Bordeaux Chamber in 1928 believed that all Chambers of Commerce should 
participate in guaranteeing interest on a large loan for commercial aviation, 
the guarantee to be in the form of a contribution of a few additional 
centimes—a system which the State had imposed on all Chambers in favor 
of the Chambers of the Devastated Regions. 

The interregional conference at Nantes convened many of the same 
participants as that at Bordeaux. It concurred in the same principles and 
in the establishment of several air lines, notably Nantes-Lyon via Tours and 
Bourges, as well as to Geneva and central Europe. The conference agreed 
with the Assembly of Presidents to organize a line for commercial aviation 
upon a plan previously determined by the Director-General of Aeronautics, 
and to carry into effect this resolution for the line Bordeaux-Lyon-Geneva 
a meeting was held at Lyon on May 12, 1928. Among other questions that 
of national and international postal service was discussed, and toward the 
close of 1928 an organization was created under the name “Society for the 
Development of Commercial Aviation” to cooperate with the railroads, with 
maritime companies, air transport companies and Chambers of Commerce. 

On March 4, 1929, the Chambers of Bordeaux, Limoges, Clermont-Fer- 
rand, Lyon and the French Chamber of Commerce for Switzerland met to 
establish the Bordeaux-Geneva line. They requested that airports of the 
regular transport line on this route be reserved for them. They would 
manage all that concerned the communications of the airport with the centers 
with which it would be connected, but in principle they would not interfere 
with the operation of the line. Inaugurated on May 3 with the airports at 
Lyon, Limoges and Clermont-Ferrand, the line operated until October 6 
without great success. 

This not unexpected set-back did not discourage the Chambers of Com- 
merce. The Lyon Chamber continued to request the concession of the Bron 
airport and in the meantime sent a committee to Germany to study the latest 
airport improvements. Upon return of the committee, the airport at Bron 
was remodelled in the form of a V, providing for all operating services 
and for the convenience of passengers. On October 22, 1929, a decree was 
signed granting the concession to the Lyon Chamber. It was authorized to 
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negotiate a loan of five million (francs). Work was commenced, and on 
June 1 the Chamber assumed charge of the operation of the airport. 

At Marseilles, where the initiative originated for management of the 
airport by the Chamber, the concession could not be obtained because of 
special local conditions. A Congress was called to consider using the air- 
pert at Marignane or establishing a new airport at Marseilles-Plage. The 
Air Minister believed that the two airports could co-exist but suggested that 
the route between Marignane and Marseilles be first attempted. 

At Bordeaux the Chamber agreed to assist toward a South American 
line, with the understanding that Bordeaux would become the terminus of 
the French line France-Maroc-Dakar-Buenos Aires. In 1928 the Chamber 
asked for the concession of the airport at Teynac-Marignac. It sent a com- 
mittee to Germany and England, and as at Lyon the Air Minister agreed to 
assist the Chamber of Commerce in any deficit during the first five years. 

At Nantes the Chamber obtained with difficulty the authorization to levy 
on the tolls it receives at the port of Nantes from ships and cargoes, to raise 
150,000 francs in order to pay to the State its share toward the establishment 
of an airport. Since then the Union of Maritime Chambers of Commerce 
has decided to assess the participation of the Chambers according to their 
regular resources. The Nantes Chamber of Commerce is assisting in the 
establishment of the airport for Nantes-Chateaubougon. The Chamber of 
Commerce at Lille is considering an airport for Lille-Ronchin. Toulouse, 
on the other hand, which is the terminus of the line to Maroc, has done 
nothing for an airport. 

Such are the most significant features of the activities of the principal 
Chambers of Commerce in relation to their participation in the development 
of commercial aviation. There is in general no question today of subsidiz- 
ing air companies, since the State assists, but Chambers of Commerce should 
encourage airports, contribute to their equipment and should undertake their 
operation. 

In closing the author states that Chambers of Commerce are represented 
on the superior Council of air transports by three of their presidents, the 
Chambers having frequently agitated for the formation of such a Council. 
In this manner the Chambers can make known in a practical way their 
ideas, especially concerning the relations of postal and air services, as well 
as play an important role in general commercial aviation. 


DocuUMENTARY MATERIAL 
1. Australia (pp. 240-244) 


(a) Loi relative 4 la navigation aérienne (2 décembre 1920) 


The Law relating to Air Navigation, December 2, 1920, authorized the 
Governor General to formulate rules for carrying into effect within the 
Commonwealth the Air Navigation Convention of October 13, 1919. 


(b) Réglement sur la navigation aérienne (Comité d’Enquéte) établi en vertu 
de la loi de 1920 sur la navigation aérienne (2 mai 1929) 
In accordance with the Law relating to Air Navigation (December 2, 


1920) regulations were established on May 2, 1929, concerning Committees of 
Inquiry for aircraft accidents. These regulations define the term “accident” 
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as including forced landings for any cause, and apply to aircraft flying from 
one State or Territory to another within the Commonwealth and to aircraft 
flying between Australia and a foreign country. 

A Committee of Inquiry may be appointed by the Governor General and 
shall consist of at least three members. In general the inquiry shall be public. 
The Committee has the power to call witnesses and to demand the produc- 
tion of documents, as well as to examine the witnesses under oath. The 
Committee also has access to any aircraft factory, if necessary in connection 
with its inquiries, and has the right to inspect any plane, equipment or process 
within such factory. Penalties are provided for failure to comply with the 
above provisions or for interference with the work of the Committee. 


2. Chile (pp. 247-259) 


(a) Réglement relatif aux aérodromes et @ la circulation aérienne (27 octo- 
bre 1927) 


Part I regulates the administration of airports and applies to all military, 
naval or civil pilots flying from military airports. Civil pilots must obtain 
permission from the commanding officer of the airport and report to him the 
circumstances of the flight. Flights may be suspended temporarily when 
necessary, for example, when a new type of plane is being tested or a first 
solo flight is being made. The period of suspension must be as short as 
possible and is indicated by two white parallel bands three meters apart. 
Suspension of flight during an emergency is indicated by placing a cross of 
white canvas on the ground of the airport. Detailed directions are given for 
the attendance of military and medical officers, for safety equipment, for 
danger signals, registration of flights, for personnel, passengers and for re- 
porting accidents. 

Part II covers aircraft on the ground, inspection and preparations for 
take-off. Part III regulates take-off. Part IV deals with landing in an air- 
port, forced landings without an airport, and conduct in case damage may 
be caused by private property. Part V gives rules for flying, approaching, 
crossing, overtaking and height of flight. Part VI regulates flights within the 
military sectors, prohibits flights over foreign territory without formal order 
from the Minister of War, and gives instructions for advance arrangements, 
for formation flying, fueling, landing and for communications. Part VII 
states that for night flying lights on aircraft are required according to the 
regulations of the International Commission for Air Navigation, and specifies 
lighting of sectors about the airport. Part VIII requires parachutes for 
each person on board an aircraft, prescribes rules for inspection and care 
of parachutes and recommends a method of leaping from aircraft. 


3. Egypt (pp. 259-263) 


(a) Vols a destination de lEgypte 
(British Notice to Flyers—No. 67—1929) 931702/29—958046/29 
Permission must be previously obtained from the Egyptian Government 
for all flights to or through Egypt. The Egyptian Government requires 
fifteen days notice for flights, application for flights being made to the 
Secretary of the Air Ministry, Gwydyr House, Whitehall, S. W. 1. Six 
weeks is normally necessary tc obtain this permission unless the pilot author- 
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izes telegraphing at his own expense, in which case a deposit must be made. 

The application should contain the type of aircraft-and engine, registra- 
tion marks and special marks, if any, names of pilot and members of the 
crew, names of passengers, particulars as to the cargo and equipment (radio, 
spare parts, cameras, arms, etc.), date and place of departure, final destina- 
tion, route in Egypt, proposed landing places, refueling stations and arrange- 
ments for fueling, if any. If the aircraft is to pass through Egypt on the 
return trip, similar details for the trip should be included as far as possible. 
In case of change of route for any reason other than force majeure, notifica- 
tion must be sent to the Secretary of the Air Ministry. Permission, when 
granted is valid for one month from the date specified as the time the 
Egyptian frontier will eventually be crossed. 

This notice supersedes notification of flights published in the Supple- 
ment No. 34 of the Air Pilot (edition 1924). 


(b) Annex A. Réglements royaus édictés en vertu des articles 144 et 145 
de “L’Ordre en Conseil Ottoman, 1910” et de “L’Ordre en Conseil 
Egyptien 1915” Aircraft Regulations. 


No person subject to the jurisdiction of the Court, unless permission has 
been previously given in writing by the High Commissioner, shall navigate 
aircraft or cause aircraft to land in or upon Egyptian territory or territorial 
waters. This permission is required in each case independently of authoriza- 
tion from the Egyptian Government under Egyptian law. If a landing is 
made without such permission, the pilot is required to proceed to a desig- 
nated airport and may be detained until permission is granted. 

Aircraft landing in Egypt from outside Egypt must comply with the 
requirements of Egyptian Passport, Quarantine, Customs and Excise 
authorities. 

Any person breaching the above regulations is subject to imprisonment 
for a period not exceeding three months, or a fine not exceeding £100 
(Egyptian) or both. The aircraft is subject to forfeiture. 

These regulations are not applicable to aircraft in the service of His 
Majesty nor to members of His Majesty’s Forces on military duty. 


(c) Annex B. Instructions relatives au controle des aéronefs civils Britan- 
niques et aux pilotes pénétrant en territoire Egyptien. 
Instructions are given for the control of British civil aircraft and pilots 
entering Egypt, in accordance with the King’s Regulations promulgated under 
article 144 (4) of the Ottoman Order in Council, 1910. 


4. France (pp. 263-272) 


A decree was signed by the President of the French Republic on October 
9, 1929, modifying the interpretation of hours of sunrise and sunset as 
applied in Algeria to night tariffs for landing tax, fixing them at one-half 
hour after sunset or one-half hour before sunrise 

A decree approving additional clauses to the contracts between the State 
and subsidized air navigation companies under an annual contract was signed 
on February 17, 1930. The companies are the international company for air 
navigation, the Air-Union lines of the Orient, the general society for air 
transportation and the general air mail company. In each case the time of 
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the contract is extended to March 31, 1930, with reservation that the account 
of operation which was to be furnished to the Air Minister on February 15, 
1930, might be delayed until May 15, 1930, at the latest, and would apply to 
the period from January 1, 1929, to March 31, 1930. For certain of the com- 
panies some arrangements are made for the scheduled service. 

An order modifying the amended order of April 20, 1926, relating to 
flights over certain zones in French territory was signed on February 24, 
1930. It gives the list of zones in which flight and air photography are 
prohibited on the south-east border, as follows: East boundary, by the Alps; 
West boundary, pass of Seigne, Beaufort, Montiers, pass of ley Encombres, 
Saint-Michel-de-Mauriennes, pass of le Galibier, pass of le Lautaret, west 
ridge of the valleys of la Guisanne and la Durance, Embrun, pass of le 
Parhaillon, Barcelonette, pass of Allos, valley of le Var as far as the rise 
of Saint-Isidore. 

The quadrilateral area bounded by le Var, from its mouth to the rise of 
Saint-Isidore, Saint-Isidore-la-Trinité, la Trinité, Beaulieu-sur-Mer, and the 
territorial waters remain open to air navigation. 

In the south, territorial waters six miles wide between Beaulieu-sur-Mer 
and the Italian borderare closed. Nevertheless, hydroplanes may, by arrange- 
ment with the government of Monaco, alight in the bay of Monaco, provided 
they follow during flight over territorial waters a normal route in the general 
direction of the coast (South-East North-West) and maintain an altitude 
under 200 meters. 

Over the Alps only one route is authorized for aircraft, namely via 
Turin, Bardonéche, Modane and Chambéry. 

A decree relating to financial reports of subsidized companies for air 
navigation was signed on March 22, 1930. 

An order modifying the order of February 10, 1926, relating to certifi- 
cates and licenses for personnel of aircraft was signed on March 24, 1930, 
fixing the date as of July 1, 1930, for the obligatory presence of an air 
navigator on board aircraft as specified in Article 11' of the order of Feb- 
ruary 10, 1926. 

A decree modifying the decree of January 30, 1930, relating to the organ- 
ization and duties of the superior council of air transports was signed on 
March 26, 1930, which provides that, in addition to the presidents, the council 
be composed of fifty representatives of general interests of the nation ap- 
pointed by the President at the suggestion of the Air Minister, and that the 
representatives of the general interests of the nation include five represen- 
tatives of the Air Ministry chosen from the officials of that Ministry. 


5. Greece (pp. 272-274) 


An order relating to acrobatic flights was signed on August 19, 1929, 
which prohibits acrobatic flights above cities and congested areas, but such 
flights for purposes of public entertainment outside of cities and congested 
areas may be authorized by special permission of the Department of State. 

A Ministerial order concerning the carriage and use of photographic and 
moving picture apparatus above Grecian territory and territorial waters gives 
instructions for the sealing and transportation of such apparatus to and from 
foreign countries and Greece, and provides for the written authorization 
from the Air Minister under certain conditions for the use of such appara- 
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tus, but under no conditions may authorization be given to transport such 
appartus over prohibited zones. Exception is made for Greek military and 
naval aircraft, and for apparatus carried as merchandise in bulk when prop- 
erly sealed. 


6. Dutch Indies (pp. 274-276) 


Regulations for flights over the territory of the Dutch Indies by foreign 
aircraft apply alike to planes and pilots of countries which are parties to 
the Convention for Air Navigation of October 13, 1919, and of non-contract- 
ing countries. 

Information must be given through official channels to the government 
of the Indies concerning the route to be followed, the day and hour of prob- 
able arrival at the first air station in the Indies, any modifications in plans, 
the names of commander and personnel of the crew, as well as their duties 
and the registration marks of the aircraft. 

Photographic and moving picture apparatus is forbidden except under 
special authorization, in which case it must be properly sealed under official 
inspection. 

Anticipating probable requests for service, information should be given 
upon arrival as ta the type of plane and engine, wireless installation, the 
wave lengths used and call signal (registration mark). The kind of service 
which may be received at airports is indicated and the charges therefor. 
Airports open to civil traffic are Andir (Bandoeng), Tiililitan (Batavia), 
Simongan (Semarang) and in the near future Dermo (Soerrabaja), Palem- 
bang and Medan. 

Complete information concerning landing fields are found in “Atlas of 
aviation fields, landing places and hydroplane bases for civil air traffic in the 
Dutch Indies.” 

In emergencies the government will render assistance as far as possible 
to foreign aviators, and in general technical aid could be given at Bandoeng 
(aviation field of Andir for major repairs, Kalidjati, and Soerrabaja (mari- 
time air basa of Morokrombangen, for limited service only. As a rule no 
fuel or lubricant shall be furnished from the government’s supply. 


7. Netherlands (p. 316) 


An additional protocol to the temporary convention of July 24, 1922, 
between the Netherlands and Germany relating to air navigation was signed 
on August 17, 1928. It provides for the substitution in Article 8 for the 
first sentence new provisions prohibiting aircraft from carrying radio ap- 
paratus unless with special permission of the country of origin, and for the 
use of such apparatus above the territory of one of the contracting parties, 
the laws of that country are applicable. 

Aircraft of one of the contracting parties, their crew and passengers 
are subject, during the flight over the territory of the other contracting party, 
to duties according to the laws in force in that country, especially as to gen- 
eral air navigation, as long as such laws apply to all foreign aircraft without 
distinction of nationality. They are also subject to the rules of customs, 
taxes, prohibitions of export and import, transportation of persons and mer- 
chandise, as well as the safety and public order. General legislation in force 
also applies unless specified to the contrary. 
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8 Persia (pp. 317-318) 


In addition to the rules established by general and special orders concern- 
ing air navigation there are provisions applicable to the arrival and departure 
of aircraft in Persia. Certain definite routes are designated as the only ones 
which should be used, and certain places are specified for customs formalities, 
It is provided that when customs formalities have been complied with at one 
of the appointed cities in the interior of the country, the pilot shall, except 
under unusual circumstances, describe a circle above the airport and let fall 
in a despatch bag a notice containing the marks of nationality and registra- 
tion, as well as the place of departure and destination of the aircraft. The bag 
shall be immediately transmitted to thd chief of the customs station by the 
company to whom the aircraft belongs. 

Fuel on board is not subject to customs duties, if the amount is not 
greater than that needed for the voyage indicated by the log book. If the 
aircraft is merely passing through Persia it may take advantage of similar 
permission for transit as is granted under methods of travel in general. 

During flight the aircraft must conform with all instructions given by 
customs or military authorities. All unloading and jettison is prohibited, 
except ballast and the despatch bag as provided for above. Aircraft carrying 
mail are subject to special rules. The above provisions do not apply to 
foreign military aircraft which are not allowed to enter Persian territory 
without having special previous authorization. 


9. Territory of the Saar (p. 348) 


An order regulating flight over congested areas was signed on October 8, 
1929, forbidding flight over cities, congested areas or crowds at a lower 
altitude than 500 meters, except upon take-off and landing. 


10. Territory of Tanganyika (p. 319) 

The Governor by virtue of the Order in Council, 1922, .signed a regula- 
tion on August 16, 1929, which provides that whenever an accident resulting 
in injury to the personnel or damage to an essential part of the aircraft or its 
engine takes place in the Territory of Tanganyika or to an aircraft registered 
in the Territory of Tanganyika, a report shall be made at once by the owner 
or person in charge of the aircraft to the Registrar of Aircraft, District 
Office, Dar es Salaam, giving information as to registration mark and type 
of aircraft and engine, circumstances of the accident, name of pilot and 
other members of the crew, with details as to their licenses and names of 
passengers on board, injuries of the personnel, details of the breakdown, 
disposition of the aircraft, narrative of the accident and known contributing 
causes. The Governor may order an inquiry to which the owner or person 
in charge of the aircraft shall give all possible collaboration. 


11. Jugoslavia (pp. 320-344) 


The Law relating to Air Navigation, February 22, 1928, contains general 
provisions as to the classes of aircraft, both military and civilian, to which 
the following provisions apply. Details for registration are given as well as 
rights of ownership, mortgage, seizure, sale and detention of aircraft. 
Further provisions are given for certificates of airworthiness, for licenses of 
the personnel, as well as for telegraphic and wireless apparatus. Air stations 
are established under this law with detailed specifications, and air naviga- 
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tion regulation for foreign and Jugoslavian aircraft are minutely described. 
One chapter deals with prohibited flights and prohibited objects in aircraft, 
also prohibited zones. Other chapters deal with the carriage of merchandise, 
passengers and the relations between persons on board to the commander and 
each other. The law provides for police, customs and other services. It also 
sets forth the legal relations between the owner, the operator and the crew 
of the aircraft, and specifies liability and measure of damages as well as 
many miscellaneous subjects related to air navigation. 


2. Droit AERIEN (July-August-Sept.) 1930. 
(a) L’Aviation de Tourisme et les Assurances, Dr. René Glum, pp. 397-401. 


The author discusses insurance for private flying. Such insurance 
premiums are high, since they are in proportion to the risks involved and can 
not be lowered without loss to the underwriters. It appears to be entirely 
a question of safety. Reduction of premiums can only be brought about 
by reduction of the number and proportion of accidents. Safety is of great 
interest to all countries, and in France there is a special committee under 
the Ministry of Air, called Commission Supérieure et Service Central de la 
Sécurité Aérienne. A Congress on aerial safety is to be held in Paris in 
December. 

The author approves the suggestion made by M. Forestier in La Liberté, 
June 19, 1930, that special rates be granted when the aircraft is equipped with 
the best-known safety devices. He suggests that another reason why private 
aircraft offer poor risks is the lack of organization in air touring. It is 
possible that private planes do not get the proper care because of lack of 
facilities in supplies and personnel. Flying clubs are beginning to improve 
these conditions by reducing cost of maintenance and repairs and by offering 
club facilities. In England a private oragnization, The National Flying 
Service, has put its services at the disposal of individuals and clubs, and 
because of its strict control, English underwriters have agreed to advan- 
tageous rates for members of the association. 

One of the greatest difficulties of insurance for flying is the insufficiency 
of the number of applications. Because of the high premiums, many people 
insure only when about to take an exceptionally great risk, a situation which 
does not improve general premium conditions. 

The author does not advocate an insurance organization under the state, 
but thinks the state should free aircraft insurance from the taxes to which 
cther insurance is subject. This would help, but not solve the problem. 
The collaboration of those interested and a better reciprocal comprehension 
of the possibilities of insurance would bring about the desired improvement. 


(b) Les infractions @ la loi pénale commises & bord des aéronefs, P. de 
Danilovics et V. de Szondy, pp. 402-414. 


Under the rapid international progress of aeronautics national laws are 
inadequate, and there is need for international agreement concerning crim- 
inal air law. Violations of criminal law committed on board aircraft are 
dealt with in a number of laws and in the opinions of certain jurists, among 
which the authors find the following varied systems: 
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1. The first system attributes territorial jurisdiction to the subjacent 
state, without restriction. It is based on the theory that the air space above 
a country, its land, ports, harbors, and territorial waters must be entirely 
assimilated to the territory. Every act committed in the air space over the 
land or territorial waters falls under application of the principle that crimes 
and misdemeanors committed on the ground, whether by citizens or foreign- 
ers, shall be punished in accordance with the provisions of the national law. 
This procedure prevails in England and the United States. 

2. The second system considers the air space perfectly free, dependent 
upon no state. Misdemeanors committed on board aircraft are under the 
exclusive jurisdiction of the state to which the aircraft belongs. Articles 
15 and 17 of the Code of the Institute of International Law, proposed by 
Fauchille in 1902 are quoted in this connection. 

3. The third system claims an analogy between maritime and aerial 
navigation and applies the same rules to the air space as are applied to free 
and territorial waters. 

4. The fourth system rejects every idea of limitation and division in 
the strata of airspace. It recognizes the right of the subjacent state to 
police the entire airspace. As to jurisdiction, it admits the simultaneous 
claims of two sovereignties by analogy to misdemeanors committed on 
board merchant ships in foreign territorial! waters. Article 4 of the project 
of von Bar at the Diplomatic Conference in Paris, 1910, is quoted, and 
also Article 11 of the new Spanish Criminal Code. 

5. According to the fifth system, the subjacent state yields to no one 
the prerogatives of its absolute jurisdiction, but admits that the state to 
which the aircraft belongs is equally authorized to punish all misdemeanors 
committed on board the aircraft. Citation is made from the Criminal 
Code of Germany. 

The authors’ conclusion is that there are good reasons for the creation 
of special regulations for the treatment of crimes committed on board 
aircraft, but such regulations should not be in contradiction to the general 
principles of positive, international criminal law. 

In general the principle of territoriality would in the first place deter- 
mine the jurisdiction of penal law, but each state would preserve the right 
to punish in its own way crimes committed on board aircraft by virtue of 
principles other than that of territoriality (personal, real, universal). Terri- 
torial jurisdiction must be defined because it has a decisive importance in 
matters of international penal law. For crimes committed on board air- 
craft during flight, it is necessary to construct an artificial territorial juris- 
diction. In reality such jurisdiction does not exist. The authors admit the 
simultaneous rights of the subjacent state and the state to which the aircraft 
belongs, but although there may be a dual criminal jurisdiction for crimes 
committed on board aircraft, there must be but a single punishment. They 
would like to introduce the principle of non bis in idem into their system by a 
special provision similar to that in the French law of April 3, 1903. 

The authors propose to the Congres du Comité Juridique International 
de l’ Aviation the adoption of the project in the following form: 


I. Crimes and misdemeanors committed on board aircraft above the sea. 


Art. 1. Aircraft above the high seas or a territory not under the 
sovereignty of any state, shall be deemed to form a part of the territory of 
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the state to which they belong, and crimes and misdemeanors committed 
on board such aircraft shall fall under the penal laws of the state which 
gives the aircraft its nationality. 

Art. 2. If in the case provided for in Article 1, the criminal act is 
directed against persons or property not on board the aircraft and if the 
results of thig act take effect in a place subject to the sovereignty of 
another state, the criminal court of that state may equally judge and punish 
the act in question according to the regulations in force concerning crimes 
and misdemeanors committed in the territories of different states. 

Art. 3. If the results of a criminal act provided for in Article 1 take 
effect, or were intended to take effect on another aircraft or hydroplane 
belonging to a foreign state, there will be a dual criminal jurisdiction in 
respect, of which the state which duly prosecutes the case shall exclude the 
other. 

Art. 4. If the results of a criminal act provided for in Article 1 take 
effect, or were intended to take effect on a foreign ship or hydroplane on 
the subjacent waters, the principle, non bis in idem must also be applied. 


II. Crimes and misdemeanors committed on board aircraft in the air- 
space of a foreign state. 


Art. 5. The territorial jurisdiction in such case belongs to the sub- 
jacent state. This state may, without regard for the penal law of the 
state to which the aircraft belongs or the nationality of the offender, punish 
all such crimes and misdemeanors committed above its territory and may 
exercise jurisdiction or police power over all aircraft in its airspace. 

Art, 6. Nevertheless the state to which the aircraft belongs is authorized 
to consider such crimes and misdemeanors as criminal acts committed on 
its own territory and to judge the perpetrators of such crimes without 
regard to the penal law of the subjacent state or the nationality of the 
offender. 

Art. 7. When the law of a third state bars the judge from applying 
the provisions of the criminal code in effect in the territory where the 
crime or misdemeanor was committed, and when it is a question of crimes 
and misdemeanors committed on board aircraft in the airspace of a foreign 
state, the third state above-mentioned should consider the law of the flag 
as the law of the situs in all cases where the flight has taken place without 
landing and where the crime or misdemeanor has done no injury to the 
person or to the property of citizens of the subjacent state, and has not 
injured or threatened persons or property on the territory of the subjacent 
state, or endangered the public order or security of that state. 

Art. 8. No action may be taken against a citizen) or foreigner for a 
crime or misdemeanor committed on board aircraft if he proves that he 
has undergone or is barred from his punishment either in the subjacent 
state or in the state to which the aircraft belongs. __ 

Art. 9. Each state shall exercise aerial police power in the zone of the 
airspace subject to its sovereignty and must organize its aerial police services 
by providing the necessary armed aircraft. 

The authors conclude with the observation that, if their proposal is 
adopted, chapter VI of the International Air Code of the eight international 
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Congresses of the International Juridical Committee for Aviation should be 
revised and be made to harmonize with this text.* 


(c) Convention concernant le contrat de transports aériens. Avant-propos et 
commentaries, Dr. Herman Doring, pp. 415-433. 
Note: The Convention concerning the Air Traffic Contract between 

Air Transport Companies affiliated with the International Air Traffic 

Association to be presented at the meeting of the Association in Sep- 

tember, 1930, is printed in Droit Aérien (July-August-September) 1930, 

pp. 516-547. 

(1) The proposed Convention introduces the following uniform pro- 
visions : 

(A) General traffic provisions for passengers and baggage, 
(B) General traffic provisions for goods, 
(C) Forms for passenger and baggage tickets and bills of lading. 

(2) Any happening which might result in a claim shall be reported 
at once to all air transport companies connected with the voyage by the 
company in charge at the time the happening occurred. This provision 
does not apply to delays, in which case the company should secure all possible 
evidence and report when requested to the other interested companies, 

(3) When a claim is presented, negotiations shall be conducted by the 
company against whom it is brought, or if several companies are involved, 
they shall agree among themselves as to which one shall take charge. 

(4) When a passenger demands the cancellation of a ticket from air 
transport companies which are parties to the Convention, the procedure shall 
be to reimburse the purchaser, deducting 10% for expenses of cancellation 
and deducting expenses for telephones and telegrams, for canecllations made 
at least 24 hours before departure when notification is given at the place 
designated for such purpose by the transport company. If the price exceeds 
500 francs, 48 hours notice is required. Reimbursement for cancellations 
given in less than the 24 or 48 hours can only be made when the passage 
has been sold to another passenger at the regular rate. For inter-continental 
trips each company shall determine the terms of reimbursement. 

(5) In cases where the transport companies adhering to the convention 
agree upon a designated route for the carriage of merchandise, the rate 
for shipment shall be indicated on the bill of lading, as well as the route 
and the airports concerned. 

(6) Any dispute under this convention between the adhering companies 
shall be referred to a court of arbitration for final decision. 

Details relative to the above provisions are set forth in the proposed 
Convention, including liabilities of the carrier, claims and legal procedure. 

The above convention was prepared by a committee of which Dr. Herman 
Déring is chairman. He makes a number of valuable observations on the 
proposed Convention, explaining the need of enlarging certain general pro- 
visions for the transportation by air of goods and passengers, as well as 
forms for bills of lading and tickets, which were agreed upon for the first 
time in Vienna, February 18 and 19, 1927, at a conference of air transport 





*A translation of the text which was adopted by the Ninth Congress of 
the International Juridical Committee for Aviation is printed on page 48 
of this Journal. 
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companies affiliated with the International Air Traffic Association. There 
is also need of provisions for baggage and simplification of certain forms, 
as well as for the new conditions of combined air and rail transportation. 

The International Technical Committee of Air Juridical Experts sug- 
gested a number of modifications, and the Conference which was held at 
Warsaw resulted in the Convention of October 12, 1929, for the unification 
of certain rules of international air traffic. 

Provisions of the Warsaw Convention have been incorporated in the 
proposed Convention. The Berne Conventions, October 23, 1924, concerning 
the transportation of passengers, baggage and goods by railway are also 
taken into account, since the experience in international railway transporta- 
tion is in many ways analogous to international air transportation and since 
many states which are members of the IATA ratified the Berne Con- 
ventions. 

Moreover, transoceanic traffic is important to consider in view of 
certain analogies to maritime transportation and the development of com- 
bined air and sea traffic. 

The subject is divided for clarity into passengers and baggage on the 
one hand, and merchandise on the other, with certain provisions that are 
common to both groups. The terms are made applicable to all transporta- 
tion, national and international, undertaken by members of the International 
Air Traffic Association with a few exceptions as to the Warsaw Convention. 

The proposed Convention permits air traffic companies to regulate among 
themselves certain supplementary questions relating to mutual service. 

Dr. Doring examines in great detail the individual items in the pro- 
posed Convention, article by article, making valuable comparisons with 
articles in the other Conventions mentioned above,* and points out progressive 
measures intended to cope with the rapid expansion of air traffic. 


(d) L’Hydravion, Amedeo Giannini, Expert du Gouvernement italien au C. I. 
T. E. J. A., pp. 434-435. 


Special legal provisions for hydroplanes are deemed unnecessary by the 
author. From an administrative point of view certain regulations may be 
needed for hydroplanes but such is also true for all kinds of aircraft in the 
classification prepared by the CINA. From the point of view of private 
law, the hydroplane should be considered as a kind of aircraft. The fact 
that it takes, off from and alights upon the water is of no importance. 

The question arises as to whether hydroplanes in time of war should 
be classed as ships or aircraft. Examination of the reasons given by jurists 
who believe hydroplanes should, be classed as ships shows that they are 
based on-certain analogies of form between ships and hydroplanes, but these 
analogies do not reach the foundation of the problem, namely, the nature of 
hydroplanes. The author thinks they should be treated as aircraft, and 
suggests the following resolution: 

Whereas hydroplanes, except for certain exigencies of a technical-admin- 
istrative order, are considered as all other aircraft in general, the Congress 
resolves that hydroplanes be subject to the same legal rules as aircraft in 
general, except for the provisions of a technical-administrative order neces- 
sary for that class of aircraft. 





*See 1 JouRNAL oF Air Law 239. 
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(e) Les servitudes aériennes. Un projet de loi Frangais, Dr. M. Maschino, 
pp. 436-441. 


A law has been proposed in France to provide that approaches to airports 
be free from obstructions, such as factories, chimneys, pylons and electric 
wires, and to facilitate the use of nearby lands for the departure and arrival 
of aircraft. The law will apply only to new obstructions erected near 
airports and hydroplane bases, both public and private, if the latter render 
public service. 

Precedents have been established for restrictions on private property 
where the greatest good demands freedom of air navigation. The author 
cites Art. 19 of the French law of May 31, 1924, stating that the proposed 
bill is merely an extension of the same principle. He also recalls that the 
principle is found in foreign laws, namely, 

Law of Holland, July 30, 1926 (Art. 22) 
Law of Italy, June 23, 1927 (Art. 8) 
Law of Poland, March 14, 1928 (Art. 24). 

The limits of these airports and bases must be clearly defined. Starting 
from extreme border of the airport, in a first zone of 500 meters, it is 
forbidden to erect any obstructions which might hinder the arrival or de- 
parture of aircraft. Beyond this first zone, bands 250 meters wide are 
fictitiously drawn on the ground. In the first zone the obstruction may 
not be higher than 15 meters from a defined level. In the second zone, it 
may not exceed 20 meters, in the third zone 25 meters, and so on, increasing 
5 meters for each new 250 meter band. The most frequented lines of 
approach would be the ones to be protected. The determining level for 
airports is their lowest point, and for hydroplane bases, the lowest level 
reached by water. The bands will cease at 10 kilometers from the important 
airports and at 6 from the others, 

There are no new provisions concerning obstructions already in existence. 
Buildings or obstructions which have reached the legal limits may not be 
raised or altered except by authorization, but may be kept in repair without 
authorization except when this would necessitate using machinery which 
might interfere with aircraft in flight. In case existing obstructions have 
to be removed, the procedure to be used is provided by the law of May 3, 
1841. Indemnity for the removal of small structures is allowed by the law 
of December 29, 1892. 

Indemnity is granted only for actual damage and the damage must be 
evaluated by the parties interested at the time the law is applied, and, in 
case of disagreement, by the Council of the Prefecture. Indemnity will not 
be paid if it is proved that the action was taken for this purpose solely. 
Requests for indemnities must be presented within three years from the 
publication of the decree establishing the plan for servitudes. This plan 
shall be carried out for each airport and hydroplane base after investigation 
and after advising with the municipal Councils and consultation with the 
Ministries interested. It shall be approved by decree and published in the 
communes affected by the servitudes. Under the law of December 28, 1926, 
violations should be referred to the Council of the Prefecture. 
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DocUMENTARY MATERIAL 
1. France 


(a) Convention entre la France et U'Italie relative & Vétablissment de 
navigation aérienne (10 mars 1929), ratifée le 31 juillet 1929, pp. 449-452. 


ART. 1. The Italian Government grants to the French Government use 
of the landing fields at Naples and Castelrosso and permission to fly over 
Calabria for connecting France and Syria. In exchange for this the French 
Government grants to the Italian Government use of the landing fields 
at Marseilles for connecting with Rome, avoiding thereby the longer way 
via Sardinia and Sicily. The manner of application will be established by 
the technical departments of the two governments and will be the object 
of a protocol which will be annexed to the present agreement. 

ART. 2. The present agreement will be valid until the 31st of December, 
1934. It will be tacitly renewed, for periods of five years, unless notice of 
termination thereof be given one year in advance by ona or the other of 
the two contracting parties. 

In case one of the contracting parties should renounce the International 
Convention for Aerial Navigation of October 13, 1919, in the conditions 
laid down in Article 43 of said Convention, the present agreement will be 
renounced ipso facto and such renunciation will take effect on the same 
date as the renunciation of the Convention of October 13, 1919. 

ART. 3. The present agreement shall be ratified, and ratification thereof 
shall be mutually exchanged in Paris with the least possible delay. This 
agreement will be effective on the date of exchange of ratifications by the 
contracting parties. 


(b) Arréte portant création d'une commission d’aviation de tourisme (27 
mars 1930) p. 467. 


The Air Minister signed on March 27, 1930, the following decree :— 
Article I—A committee on Touring Aviation is hereby created within the 
Air Ministry. Article 2—This committee comprises: 5 representatives from 
the Air Ministry, 4 representatives from the National Aeronautical Federa- 
tion and 3 air tourists designated by the Air Minister. The latter are 
appointed for one year and they may be reappointed. Article 3—The Presi- 
dent of this committee shall be nominated by the Air Minister. Article 4— 
This committee shall be consulted on any questions concerning the develop- 
ment of touring aviation in France and particularly on : (a) the distribution 
and control of purchase premiums and maintenance bonuses, (b) air tourism, 
traffic, etc., (c) touring material, (d) any other questions referred to the 
committee by the Air Minister. Article 5—Decisions are taken by a majority 
vote and referred to the Air Minister (General Secretary) by the President. 
The President has a deciding vote. Article 6—The committee shall meet at 
the Air Ministry at the call of its President. 


(c) Décret portant suppression du service de la navigation aérienne et 
création d’etablissements régionaux de la navigation aérienne (30 avril 
1930) pp. 484, 485. 


The President of the French Republic signed the following decree:— 
Article 1—The “Air Navigation Service” shall cease to exist on April 1, 
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1930. Article 2—On the same date three regional autonomous establishments 
for air navigation shall be created at Paris, Marseilles and Algiers respec- 
tively. They shall be under the direct authority of the Air Minister. 
Article 3—Each of these establishments is managed by a functionary of the 
Air Ministry. Article #—Commercial aviation in Tunis and in Morocco shall 
not be attached to any regional establishment, but comes under the authority 
of the chiefs of the airdromes of Tunis-Carthage and of Casablanca-Cazes 
who are directly under the authority of! the Air Minister. Article 5—The 
directors of the regional establishments and the chiefs of the two airdromes 
mentioned act in the capacity of representatives from the Air Ministry. They 
authorize and pay expenditures under the appropriations allotted them in 
accordance with the regulations of the Air Ministry. Article 6—The director 
of the Paris regional establishment is the Air Ministry representative for 
the liquidation of the former air navigation service. Article 7—Future min- 
isterial instructions will determine the composition of these establishments 
and the organization of these services. 

Articles 7-10 provide for future provisions when needed to carry out the 
above organization and for the repeal of previous inconsistent provisions. 


(d) Lot modifiant la loi du 31 mai 1924 sur la navigation aérienne (16 
mai 1930) p. 485. 


A modification of the law of May 31, 1924, concerning air navigation 
was made on May 16, 1930. Article 9 is repealed and replaced by the follow- 
ing provision: The establishment of international airways as well as the 
organizing and operation of regular international lines of air navigation 


shall be subject to the prior authorization of the government. Conimercial 
transportation of persons and merchandise between two points in French 
territory and between France and French colonies is reserved for French 
aircraft, unless special and temporary concessions shall be granted by decree. 


(e) Décret portant organization de ecole nationale supérieure de Vaéro- 
nautique (21 mai 1930) pp. 486-498. 


A new National School of Aeronautics for France was established by the 
decree of May 21, 1930, and placed under the direction of the Air Minister. 
Its purpose is to instruct engineers of the air corps, and also civil engineers 
for the aeronautic industry and various branches of air navigation, on all 
subjects relating to technical, industrial and operating phases of aeronautics. 

Details are set forth for the management of the School, for its council, 
committees, and personnel. The course of instruction covers two years, 
after one year of preparation in scientific culture. It is open to both French 
and foreign students, under certain designated requirements. Foreign students 
must obtain permission from the Air Minister or, if they are officials of a 
foreign government, their application must come from the government they 
represent. 

Of the Washington, D. C., Bar. MarGaret LAMBIE. 











